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Selecting Trial Judges 

John DeVault’s article “Do We Want 
Politicians or Judges?” (February 1996) 
rehashes worn and entirely unsubstan- 
tiated arguments favoring the political 
appointment of trial judges. Quite some 
time ago, I lost any hope of finding hon- 
est, balanced, and informed articles or 
columns discussing judicial selection in 
either the Journal or the News. Instead, 
we are treated to endless articles and 
opinion pieces which set up “straw- 
persons” (“Do We Want Politicians or 
Judges?”), deal in loaded terms (“merit 
selection” rather than the more accu- 
rate, nonloaded, and descriptive term 
“political appointment”), and which 
imply that trial judges who gained their 
positions as a result of winning elec- 
tions have been “bought” by those con- 
tributing to their campaigns. 

Let’s be candid. All of us are aware 
of frighteningly incompetent trial 
judges who gained their position by 
gubernatorial appointment. Does any- 
one with an ounce of political knowledge 
really believe that this or any other 
Governor in recent history chooses trial 
judges exclusively or even largely on the 
basis of intellect and experience? 

There are valid reasons for favoring 
one means of selecting trial judges over 
others. But it is absurd to argue that 
“those persons selected by merit, rather 
than by election, are generally better 
qualified to be judges,” when the only 
data relied on is the relatively small 
number of trial judges sanctioned by the 
Judicial Qualifications Commission. 

The issue for me is largely one of 
politics. Are Bar politics, judicial nomi- 
nating commission lobbying, deal cut- 
ting among judicial nominating com- 
mission members, and the use of 
influence peddlers and friends and as- 
sociates of the Governor and his staff 
any less odious than public elections? 

I am not very concerned with what 
DeVault terms the appearance of impro- 
priety which he says occurs when a law- 
yer who has contributed to a judicial 
campaign appears before that judge. I 
know that an ethical judge will not al- 
low this to affect his or her decision. Our 
president, however, is not consistent. 
He does not see that same appearance 
of impropriety when a lawyer who is or 
was a member of a judicial nominating 
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commission and who supported that 
judge appears before that judge. Does 
not that same appearance of impropri- 
ety exist when a lawyer appears before 
a judge on whose behalf he or she has 
successfully lobbied a member of the 
judicial nominating commission, a 
member of the Governor’s staff, a mem- 
ber of the legislature, or perhaps even 
the Governor? There is no written 
record of such activity nor any author- 
ity which even suggests that disclosure 
to an adverse party is appropriate. You 
can be sure that appointed trial judges 
appreciate this assistance. Indeed, it 
was crucial to their appointment. 


JUDGE GEOFF COHEN 
Ft. Lauderdale 


Author’s Correction 

This letter corrects two errors in my 
prior letter published in the February 
issue of the Bar Journal. My letter en- 
titled, “Apportionment of Damages and 
Setoff” has two errors. The first two sen- 
tences of the second paragraph should 
correctly read, “It is important to recall 
that in Wells the settling defendants 
were placed on the verdict form. What 
if the settling defendants had not been 
placed on the verdict form?” In both 
cases, the word “settling” should be sub- 
stituted for “nonsettling.” 


Davin W. HENRY 
Orlando 


Excellent Artwork 

I thought the artwork for the Febru- 
ary cover was excellent!! By copying this 
letter to Renee Goldenberg, chair of the 
Family Law Section, I am strongly en- 
couraging a joint project of the Bar and 
Family Law Section to reproduce the 
artwork, if possible, in poster form to 
be utilized in the offices of family law- 
yers and family courts. It truly war- 
rants the old cliché—a picture is worth 
a thousand words. 

Thank you for continuing to offer the 
section an excellent publication for our 
membership. 


Nancy S. PALMER 
Maitland 
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“Mend the Hold” 


An Antiquated Doctrine of Fairness? 


Where a party gives a reason for his conduct and decision touching 
anything involved in a controversy, he cannot, after litigation has 
begun, change his ground, and put his conduct upon another and a 
different consideration. He is not permitted thus to mend his hold. 
Railway Co. v. McCarthy, 96 U.S. 258, 267-68 (1877) 


hortly after graduating from law 

school, I was fortunate enough 

to have the opportunity to enter 

practice as an associate under a 
person many call one of the greatest 
trial lawyers of his time—Chester 
Bedell. 

It was a fabulous learning experi- 
ence to be able to carry the boss’ brief- 
case to court and see him argue a mat- 
ter before a judge or a jury. While not a 
physically imposing person, he com- 
manded instant and lasting respect 
from all who heard him. Perhaps it was 
because of the preciseness and breadth 
of his vocabulary (although he took 
pride in the fact that he never gradu- 
ated from any school at any level); per- 
haps it was his keen intellect and ana- 
lytical ability; perhaps it was the 
integrity of his manner; perhaps it was 
the humility of his attitude; or perhaps 
it was all of these things and more. 

As enjoyable as it was to travel with 
him to court, it was just as enjoyable to 
spend time with him in the office and 
watch his craftsmanship in drafting 
pleadings, memoranda, and briefs. He 
had an amazing reservoir of causes of 
actions, affirmative defenses, anti- 
quated doctrines, and legal principles. 
He would dispense these helpful tenets 
after hearing the essential facts at is- 
sue, frequently complete with citation 
of authority, sometimes from his “com- 
monplace book” (an index of important 
legal authorities), or from a stack of 
cases, dog-eared and well noted, which 
he retained on a shelf behind his desk. 

One of those doctrines which he 
passed down was the common law doc- 


trine that a party should not be permit- 
ted to “mend the hold,” always with the 
citation to Railway Co. v. McCarthy, 96 
U.S. 258 (1877). When I first heard the 
boss enunciate the doctrine, I mistak- 
enly thought he was saying “mend the 
hole” (referring to a hole in the ground). 
After reading the authority, I learned 
the correct nomenclature, and how it 
should be utilized, but I was always too 
timid to ask its ancient origin. 
Recently, preparing a memorandum 
for a case in federal court, I ran across 
an opinion by Judge Posner, who not 
only cited the doctrine, but also traced 
the phrase to a “19th century wrestling 
term, meaning to get a better grip (hold) 
on your opponent.” Harbor Insurance 
Co. v. Continental Bank Corp., 922 F.2d 
357, 362 (7th Cir. 1990). Out of curios- 
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ity, I ran a Westlaw search and found 
that the doctrine had been cited some 
127 times in federal and state courts 
(although never in a Florida decision). 

As explained by Judge Posner, the 
common law doctrine, which principally 
has been used in contract cases and of- 
ten against insurance companies, pre- 
vents a party from changing its litiga- 
tion position to avoid liability on some 
ground not previously asserted. In Har- 
bor Insurance, the plaintiff insurance 
company brought suit for a declaration 
it was not liable to the bank under a 
directors’ and officers’ policy, initially 
alleging that the directors’ conduct had 
been so egregious that they could not 
be indemnified. Later, when the bank 
settled the underlying securities fraud 
case for a substantial amount and 
sought reimbursement under the policy, 
the insurance company argued that the 
cases had been settled prematurely and 
that the directors had been guilty of no 
misconduct at all. The court of appeals 
held that the prior complaint assertion 
was admissible in support of the bank’s 
position that the insurance company 
was liable, based on the doctrine of 
“mend the hold.” 

Thus, it is improper for an insurance 
company to deny coverage on one 
ground and then, when that ground 
fails, later try to deny their obligation 
on a totally different tack. Justice 
Learned Hand’s opinion in Connally v. 
Medlie, 58 F.2d 629, 630 (2d Cir. 1932), 
makes it clear the doctrine has similar 
application in a criminal case involving 
an allegedly unlawful search and sei- 
zure. Broadly then, it is a doctrine that 
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Oath of Admission 
to The Florida Bar 


The general principles which} 
should ever control the lawyer in the | 
practice of the legal profession are 
learly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
‘and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 
“| will support the Constitution of 


the United States and the Constitu- 
tion of the State of Florida. 


“twill maintain the respect due 


‘to courts of justice and judicial offi- 


willnot counsel or maintain any 
sult or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
aw. of the land; 


“twill employ for the purpose of 
naintaining the causes confided to 
me such means only as are consis- 
ent with truth and honor, and will 
never seek to misiead the judge or 
jury by any artifice or false statement 
of fact or law; G 


will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
thelr business except from them o 


with thelr knowledge and approval; 


wilt abstain from all offensive 
personality and advance no fact 
‘prejudicial to the honor or reputa- 
'tlon of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


will never reject, from any consid- 
eration personal to myself, the cause 
Of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
‘malice. So help me God.” 4 


estops a party from changing the 
ground on which it has refused to per- 
form, whether or not that ground was 
stated in a pleading or otherwise in the 
course of litigation. 

Reading Judge Posner’s opinion, and 
thinking back on Chester Bedell’s 
teachings, caused me to wonder if the 
“mend the hold” doctrine, like perhaps 
other ancient doctrines we have long 
forgotten, incorporates considerations 
of good faith and ethical obligations 
which we must restore if our profession 
and system of justice is to regain the 
respect of the public. 

We often decry the needless expense 
of the discovery and litigation process. 
Recent attempts to tighten up proce- 
dure and to make the parties more open 
in providing information, such as Fed- 
eral Civil Rules 11 and 36, have unfor- 
tunately proven less than successful. 

I am not advocating a return to com- 
mon law pleadings, nor am I advocat- 
ing that we deny parties a proper op- 
portunity to alter their theories before 
trial, or even at trial, if evidence not 
previously available comes to light. 
What I am suggesting is that one of the 
ways that we as attorneys may assist 
the system of justice to work better, and 
thus our clients to be better served, is 
to be more open in sharing the facts and 
curtail our appetite to pursue every 
potential rabbit hole during discovery. 
I am also suggesting that once a party 
takes a position during the course of liti- 
gation, he or she should not be permit- 
ted to discard it in favor of a new and 
contrary position, unless the about-face 
is based on new information that could 
not have been obtained before. Might 
this tiny antiquated doctrine, “mend the 
hold,” be a tool for the courts of our state 
to promote and restore good faith and 
ethics in the conduct of litigation? 


One of the ways that 
we as attorneys may 
assist the system of 
justice to work better, 
and thus our clients 
to be better served, is 
to be more open in 
sharing the facts 
and curtail our 
appetite to pursue 
every potential 
rabbit hole during 
discovery 


In Judge Posner’s words, when a 
party in midstream changes course 180 
degrees and, “hokes up a phony defense 
to the performance of his contractual 
duties and then when that defense fails 
(at some expense to the other party) 
tries on another defense for size can 
properly be said to be acting in bad 
faith.” Harbor Insurance Company, 922 
F.2d at 363. 

Next time you encounter this litiga- 
tion tactic, tell the judge with author- 
ity that the party should not be permit- 
ted to “mend the hold,” citing Railway 
Co. v. McCarthy. When you do it, per- 
haps your objection, and the subsequent 
favorable ruling, will be one small step 
toward restoring the integrity of our 
profession. 


JouN A! DEVautt III 


THE FLORIDA BAR'S 
Etnics WATS 
1-800-235-8619 


The Florida Bar's toll-free Ethics WATS line is an exclusive service for lawyer 
members for an informal advisory opinion on their proposed conduct. 
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attend the 1996 Florida Bar 
Convention, which will be held June 


Hotel. The Annual 
5 Committee has worked hard to make 
| this convention the best one ever! 
brochure in next month’s Jounal 


5 Committee and the Triai Lawyers 
§ Section are sponsoring a Federal 
Practice Seminar, with breakout ses- 

sions led by federal judges and attor- 
ney facilitators... . The justices of the 
Florida Supreme Court will appear in 
| an open forum sponsored by the 
| Appellate Practice and Advocacy 
| Section to answer cuestions from 
8 lawyers. .. LOMAS is teaming up with 


Meeting 


Judicial Lungheon will be heid on 
Thursday at 12:30. The chief justice of 


© the Florida Supreme Court wil give us 


lowed by Mark Russell, a comedian 
who promises to poke fur at all politi- 
cians and the upcoming elections. 

Friday evening. .. Unlike past 
years, we are moving Our main enter- 
tainment event from Saturday night to 
Friday night. The Beach Boys’ Mike 
Love and his Endless Summer Beach 
Band will perform your favorite Beach 
Boys songs. Enjoy a buffet dinner with 
such favorites as coconut chicken, 


g conch fritters, sloppy joes, 
more. 
‘Saturday evening. .. Come 
olside and be entertained by 
m Watson and his guitar. You 


an order dinner and drinks at your ‘ 
eisure from a limited menu. 


The committee has 


convention that will be enjoyabie to ™ 


everyone. 

have helped us increase. the | 

ty of our entertainment, while hold- 
ing the prices down. Please thank 
them for their support at the con- 
vention: Martindale-Hubbeil; 
Barnett Bank: Jurisco; New York 
Surety Company; Arthur Anderson; 
and the Young Lawyers Division of 
The Florida Bar. See you at the 
convention! 


Kelly Overstreet Johnson 
Chair, Annual Meeting 


the Annual Meeting, June 19-23 
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Famous 
Last Words 


“Now That We're 
Retired, We'll 
Have To Watch 
Every Penny.” 
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Rule 4-4.2: 


Continuing Confusion About the 
Limits of Ex Parte Communications 
With Former Employees of a 


hree recent Florida decisions 

have focused renewed atten- 

tion on the limits of ex parte 

contact with former employ- 
ees of a corporate defendant. The state 
cases, Barfuss v. Diversicare Corp. of 
America, 656 So. 2d 486 (Fla. 2d DCA 
1995), decided January 20, 1995, and 
Reynoso v. Greynolds Park Manor, Inc., 
659 So. 2d 1156 (Fla. 3d DCA 1995), 
decided August 10, 1995, involved per- 
sonal injury claims against nursing 
homes. The third Florida case, Lang v. 
Reedy Creek Improvement District, 888 
F. Supp. 1143 (M.D. Fla. 1995), decided 
March 28, 1995, is a federal sex dis- 
crimination action brought by female 
firefighters. The ethical and legal 
boundaries of ex parte communications 
with former employees of an opposing 
party were discussed in an earlier ar- 
ticle in the Journal but remain un- 
settled.' This article will examine the 
recent cases and earlier rulings on this 
issue from the Florida Second District 
Court of Appeal and the U.S. District 
Court for the Middle District of Florida. 
The areas of agreement between the 
decisions, the conflicts with the earlier 
cases, and the ethical foundations for 
the rulings will be reviewed as well. 


Ethical Limitations 
Rule 4-4.2 of the Rules of Professional 
Conduct, “Communication With Person 
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Corporate Defendant 


by Michael Foster 


Represented by Counsel,” prohibits an 
attorney from communicating on the 
subject of his or her representation with 
a person the attorney knows to be rep- 
resented by another lawyer on the same 
matter, unless the lawyer has previ- 
ously given consent.” The comment to 
the rule provides: 

In the case of an organization, this rule pro- 
hibits communications by a lawyer for one 
party concerning the matter in representa- 
tion with persons having a managerial re- 
sponsibility on behalf of the organization and 
with any other person whose act or omission 
in connection with that matter may be im- 
puted to the organization for purposes of civil 
or criminal liability or whose statement may 


constitute an admission on the part of the 
organization. 


Rules Regulating The Florida Bar, 494 
So. 2d 977, 1065 (Fla. 1986). 

If the employee is represented by per- 
sonal counsel, the rule deems consent 
of the personal attorney to be sufficient 
to allow communication. Jd. Rule 4-4.2 
is the ethical basis for the decisions to 
be discussed. The question that has di- 
vided the courts in Florida and else- 
where is whether the rule also applies 
to former employees of a corporate de- 
fendant and, if so, to what extent. 


Second District 
Adopts Restrictions 

Barfuss v. Diversicare Corp. of 
America, 656 So. 2d 486 (Fla. 2d DCA 


1995), settled the question in the Sec- 
ond District by the adoption of the more 
restrictive view, finding that plaintiff’s 
counsel was not permitted to have ex 
parte communications with former 
nursing home employees who had par- 
ticipated in the plaintiff’s care but could 
speak to those former employees who 
did not provide such care. The court 
characterized the latter category of 
employees as “merely witnesses” to the 
plaintiff’s care, thus not likely to pos- 
sess privileged information. As such, 
their testimony or admissions would not 
be considered statements or admissions 
of the corporate defendant in order to 
impute liability. 

The Second District in Barfuss dis- 
tinguished the holding of its earlier de- 
cision in Manor Care of Dunedin, Inc. 
v. Keiser, 611 So. 2d 1305 (Fla. 2d DCA 
1992), in which it had ruled that both 
the plaintiff and the defendant nursing 
home were entitled to conduct ex parte 
interviews of former employees of the 
defendant. In Keiser, the court had de- 
cided that the ethical restraints of Rule 
4-4.2 against ex parte contact with 
unrepresented employees of a repre- 
sented corporation did not apply once 
the employees had left the corporation. 
However, the Barfuss court found that 
its ruling did not conflict with the ear- 
lier decision because the Keiser case had 
been remanded to the trial court with- 
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out prejudice to the defendant nursing 
home to renew its motion for protective 
order to prohibit ex parte interviews of 
former employees who were specifically 
identified as belonging to the manage- 
rial group during their tenure with the 
defendant corporation. 

In Barfuss, the court appears to have 
assumed that all former employees who 
participated in the care of the plaintiff 
would have privileged information, or 
that their testimony would impute li- 
ability to the defendant, or that their 
admissions would bind the defendant. 
The court considered it significant that 
the trial judge’s order prohibiting ex 
parte contact with the employees who 
cared for or treated the plaintiff was 
based in part on the defendant having 
provided the names of the former em- 
ployees to the plaintiff in answers to 
interrogatories. Additionally, the court 
ruled that the trial judge’s order requir- 
ing the plaintiff to provide the defen- 
dant with copies of statements given by 
the former employees, excluding the 
attorneys’ impressions, did not depart 
from the essential requirements of law. 


Third District Court’s View 

The Third District Court of Appeal, 
in Reynoso v. Greynolds Park Manor, 
Inc., 659 So. 2d 1156 (Fla. 3d DCA 
1995), expressly departed from the Sec- 
ond District’s more restrictive view in 
Barfuss. In Reynoso, the court held that 
Rule 4-4.2 of the Rules of Professional 
Conduct does not bar the plaintiff from 
conducting ex parte interviews, either 
directly or through an investigator, with 
the 60 former employees of the defen- 
dant nursing home who had formerly 
cared for the plaintiff’s ward.’ In mak- 
ing its ruling, the Reynoso court adopted 
the view of “the great majority of the 
courts to have considered this issue.” 
Id. at 1157. However, the Reynoso opin- 
ion also reminds counsel “that no in- 
quiry can be made into any matters that 
are the subject of the attorney-client 
privilege, and that the requirements of 
Rule 4-4.3, entitled ‘Dealing With 
Unrepresented Persons,’ must be scru- 
pulously observed.” Jd. at 1158. The 
Reynoso decision is supported by an 
appendix containing formal ethical 
opinions from the American Bar Asso- 
ciation and The Florida Bar, both of 
which concluded that the prohibition 
against ex parte contact does not extend 
to former employees of a corporate 
party. 
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The court found no 
reason to distinguish 
between former 
employees who 
witnessed an 
event and those 
whose act of 
omission caused 
the event 


The ABA opinion,‘ in discussing 
Model Rule of Professional Conduct 4.2, 
points out that “neither the rule nor its 
comment purports to deal with former 
employees of a corporate party. Because 
an organizational party (as contrasted 
to an individual party) necessarily acts 
through others, however, the concerns 
reflected in the Comment to Rule 4.2 
may survive the termination of the 
employment relationship.” Reynoso, 659 
So. 2d at 1160. 

After reviewing the cases that have 
considered this question, the ABA opin- 
ion concludes “that a lawyer represent- 
ing a client in a matter adverse to a cor- 
porate party that is represented by 
another attorney may, without violat- 
ing Model Rule 4.2, communicate about 
the subject of the representation with 
an unrepresented former employee of 
the corporate party without the consent 
of the corporation’s lawyer.” Id. at 1161.5 

The Florida Bar reached the same 
conclusion in its analysis of Rule 4-4.2, 
finding that “former managers and 
other former employees are not within 
the scope of the rule against ex parte 
contacts.” Reynoso, 659 So. 2d at 1163. 
The Florida ethics opinion cited as per- 
suasive Wright v. Group Health Hospi- 
tal, 691 P.2d 564 (Wash. 1984), wherein 
the Washington Supreme Court ruled 
that former employees cannot speak for 
a corporate defendant, thus the rule 
against ex parte communications does 
not apply. 


The court found no reason to distinguish 
between former employees who witnessed an 
event and those whose act of omission caused 
the event. The court said the purpose of the 
communication rule is not to protect a cor- 


porate party from revelation of prejudicial 
facts, but rather to preclude interviewing of 
employees who have authority to bind the 
corporation. 


Reynoso, 659 So. 2d at 1164. 


Of Two Minds: U.S. District 
Court for the Middle District 

The controversy over the degree to 
which Rule 4-4.2 of the Rules of Profes- 
sional Conduct extends to former em- 
ployees of an organizational party re- 
mains unsettled in the U.S. Middle 
District of Florida, as well. In Rentclub, 
Inc. v. Transamerica Rental Finance 
Corp., 811 F. Supp. 651 (M.D. Fla. 1992), 
aff'd, 43 F.3d 1439 (11th Cir. 1995), the 
U.S. district court adopted the more 
restrictive view of Barfuss and Keiser. 
In Rentclub, a former managerial level 
employee of the corporate defendant 
had been retained by an opposing party 
as a “trial consultant” and also testi- 
fied against his former employer as a 
fact witness. The U.S. district court 
found that ex parte communications 
with the former employee created the 
appearance of impropriety and were 
prohibited because of the likelihood that 
the former employee possessed privi- 
leged information. The U.S. district 
court in Rentclub viewed the facts of the 
case as requiring a more restrictive 
approach. Counsel for one of the par- 
ties in a contract dispute had retained 
a former managerial level employee of 
its opposing corporate party as its trial 
consultant and had paid him a substan- 
tial retainer against an hourly fee. In 
response to allegations of impropriety, 
the firm asserted in its defense that it 
had not intended to call its consultant 
as a fact witness when it hired him, but 
was compelled to use him for that pur- 
pose because there was too little time 
left to complete independent discovery 
on the issues. Rentclub, 43 F.3d at 1440. 
Within a few days after he was retained, 
the former employee testified against 
his former employer on factual matters 
that involved managerial practices, 
strategies, and other specialized infor- 
mation acquired during his tenure with 
the defendant corporation. 

The trial court found that the pay- 
ments to the former employee created 
the appearance of professional impro- 
priety, stating that the fact that the 
former employee “executed his affida- 
vit attacking . . . [the former employer] 
only five days after he was retained to 
be a ‘trial consultant’ is telling evidence 
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. [the law firm’s] payoff” to the 
former employee. Rentclub, 811 F. Supp. 
at 655. Consequently, the court held 
that the firm, by its payment to the con- 
sultant, had created an inference that 
it had induced the consultant to breach 
confidences acquired during his employ- 
ment with the corporate party, so the 
court disqualified the law firm from fur- 
ther representation of its client. 

The trial court’s opinion in Rentclub 
placed particular emphasis on the like- 
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lihood that the former employee had 
become aware of “confidential . . . pro- 
prietary information and... confiden- 
tial and business documents” belonging 
to his former corporate employer, and 
noted that he had even “engaged in 
intra-office communications relating to 

. litigation which was substantially 
related to this case.” Id. at 653. This 
close relationship between the em- 
ployee and employer provided the ba- 
sis for the court’s ruling that an appear- 
ance of impropriety arose from having 
retained the employee as a trial consult- 
ant against his former employer. 

In disqualifying the law firm from 
representing its client, the district 
court’s opinion in Rentclub relied on 
Norton v. Tallahassee Memorial Hospi- 
tal, 689 F.2d 938 (11th Cir. 1982), in 
which the court announced a two- 
pronged test for determining whether 
the appearance of professional impro- 
priety is sufficient to warrant disquali- 
fication: 

First, although proof of actual wrongdoing 
is not required, there must exist a reason- 
able possibility that some specifically iden- 
tifiable impropriety did in fact occur. Sec- 
ond, the likelihood of public suspicion or 
obloquy must outweigh the social interests 
that will be served by the attorney’s contin- 
ued participation in the case. 

Norton, 689 F.2d at 941. 

The Norton decision required both 
prongs of the test to be satisfied and 
noted that disqualification should be 
resorted to sparingly, and then only 
when there is a reasonable possibility 
that the impropriety had already oc- 
curred, not when the concern is that one 
will take place in the future.® The 
Rentclub court noted that although 
Florida’s Rules of Professional Conduct 
do not contain an express prohibition 
against the appearance of impropriety, 
Florida courts do not allow an attorney 
to continue representing a client when 
to do so creates such an impression. See 
State Farm Mutual Auto. Co. v. K.A.W., 
etc., et al., 575 So. 2d 630 (Fla. 1991).’ 
The court noted that the Florida Su- 
preme Court adopted the ABA’s Model 
Rules of Professional Conduct with 
some modifications, and that the 
Florida ethical rules have been adopted 
by the U.S. District Court for the Middle 
District of Florida.® 

Prior to the 11th Circuit’s affirmance 
of Rentclub, the Middle District rejected 
the Rentclub rationale in Browning v. 
AT&T Paradyne, 838 F. Supp. 1564 
(M.D. Fla. 1993). In Browning, one of 
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the parties represented by the plaintiffs’ 
attorney in an age discrimination suit 
was a former supervisory employee of 
a corporate defendant and had reviewed 
the terminations of other employees, 
also included as plaintiffs in the suit, 
before his own employment with the 
company was brought to an end. The 
court found that communications with 
the former supervisory employee did 
not violate the rule against ex parte 
communications, because the former 
employee had become a party to the age 
discrimination suit himself, making his 
interests contrary to those of his former 
employer. As a co-plaintiff, the former 
employee “could not be represented by 
Defendant’s counsel since their inter- 
ests are in conflict as is evidenced by 

. [the plaintiff’s] age discrimination 
suit against Defendant and Defendant’s 
counterclaim against [the] Plaintiff.” Jd. 
at 1567. The court noted that 
“[p}laintiffs’ counsel cannot be logically 
accused of having ex parte communica- 
tions with their own client.” Id. 

The underlying concern of the former 
employer was that the other plaintiffs 
in the age discrimination case would 
have access to information possessed by 
the former supervisory employee that 
could be obtained by means other than 
the discovery process. The court found 
that the defendant’s concern did not 
warrant disqualification of counsel. It 
observed that even if the former super- 
visory employee was compelled to have 
separate counsel from the other plain- 
tiffs, the defendant could not stop him 
from cooperating with the other plain- 
tiffs if he decided to do so. In short, none 
of the grounds expressed by the defen- 
dant was sufficient to support a find- 
ing that the defendant was impeded in 
preparing its defense “beyond the nor- 
mal inconvenience of having to partici- 
pate in the formal discovery process.” 
Id. at 1568. 

The issue of ex parte contact with 
former employees of a defendant orga- 
nization was dealt with somewhat more 
restrictively in a later ruling by the U.S. 
District Court for the Middle District 
of Florida in a sex discrimination case 
brought by current and former female 
firefighters. In Lang v. Reedy Creek 
Improvement District, 888 F. Supp. 1143 
(M.D. Fla. 1995), the court permitted 
communications with the former em- 
ployees of the defendant but placed 
limitations on the contacts and imposed 
detailed disclosure requirements. It 
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also ruled that ex parte communica- 
tions with current employees of the de- 
fendant were not permitted by Rule 4- 
4.2 unless consent of the defendant’s 
attorney was given, but left the door 
open to an order authorizing a limited 
exception to the rule.® 

The Lang opinion distinguished the 
more restrictive Rentclub decision, find- 
ing that the earlier case “was heavily 
focused on high-level employees . .. who 
were privy to substantial privileged or 
confidential information.” Lang, 888 F. 
Supp. 1143, at 1147. It declined to fol- 
low Rentclub because the case before it 
involved a sex discrimination claim, 
where the information gained from ex 
parte communications with former em- 
ployees was not likely either to be privi- 
leged, to be sufficient alone to impute 
liability to a corporate defendant, or to 
be considered admissions of the defen- 
dant. Additionally, the court observed 
that informal interviews with former 
employees would materially assist the 
plaintiffs in preparation of their case, 
and would be particularly useful given 
the nature of the discrimination alle- 
gations involved in the case. 

The Lang court observed that “the 
propriety and extent of ex parte com- 
munications with current and former 
employees of an adverse party in a law- 
suit is far from well-settled. Neither the 
Eleventh Circuit nor the Florida Su- 
preme Court has decisively ruled on this 
issue.” Id. at 1145. It considered the 
problem to be one of weighing “the 
plaintiffs’ need for informal discovery 
and the defendants’ need for effective 
legal representation and to avoid both 
unnecessary impediments to informal 
discovery and inadequate protection of 
corporate interests.” Jd. It reasoned 
that too restrictive a view would give 
corporate parties the power to control 
the flow of information to those who 
sued them. The court noted that the 
only purpose for the prohibition against 
certain ex parte communications is pro- 
tection of the attorney-client relation- 
ship. 


The Lang Approach: A 
Paradigm for Future Cases? 

The Lang court held that in order to 
avoid ethical violations and to ensure 
fairness to both sides, specific guide- 
lines would have to be followed during 
the ex parte communications with the 
former employees of the defendant. 
They are: 
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1) When former employees are con- 
tacted, counsel must immediately iden- 
tify himself or herself as the attorney 
for the plaintiff in the suit and explain 
the purpose of the contact: 

2) The interviewer must determine 
whether the former employee is cur- 
rently associated with defendant or rep- 
resented by an attorney. If so, the con- 
tact is to be terminated immediately; 

3) The attorney or interviewer must 
explain that participation in the inter- 
view is not required, that the former 
employee can choose to participate only 
in the presence of his or her personal 
attorney or an attorney for the defen- 
dant, and if the ex-employee decides not 
to participate the contact must termi- 
nate immediately; 

4) The attorney for the plaintiff must 
advise the former employee to avoid 
disclosure of privileged information, 
must not attempt to solicit such infor- 
mation, and the conversation must be 
terminated if privileged information is 
revealed; 

5) The attorney for the plaintiff must 
make a list of all former employees who 
were interviewed and the dates of the 
contacts, and preserve statements or 
notes made during the interviews, re- 
gardless of whether they were in per- 
son or by phone. Counsel for the corpo- 
rate defendant is entitled to review the 
lists and notes within seven days of a 
demand for them, subject to the protec- 
tion of work product; and 

6) If counsel for the defendant finds 
reason to believe that a violation of ei- 
ther the ethical rules or the court’s or- 
der has occurred, a motion must be 
promptly filed to address the allegation. 
If a violation is found at that stage, re- 
medial measures will be ordered. If a 
violation is revealed at trial, the defen- 
dant must make a motion then so the 
court can rule on the violation and de- 
termine appropriate sanctions. 

Although the court in Lang did not 
permit ex parte contact with current 
employees, it did offer to reconsider its 
ruling if the plaintiffs would provide to 
the court and defendant a list of the 
current employees they wanted to in- 
terview. In that event, the court said it 
would consider the employees on an 
individual basis after defense counsel 
had an opportunity to respond. This 
ruling was prompted by the large num- 
ber of potential witnesses in the case. 
Essentially, the court left the door open 
to ex parte contact with current employ- 


ees if a reasonable basis for doing so was 
demonstrated and prior consent of de- 
fense counsel was given or an order was 
obtained from the court. Rule 4-4.2 rec- 
ognizes prior consent of opposing coun- 
sel as an exception to the prohibition 
against ex parte communications, but 
does not require that the party making 
the request demonstrate a reasonable 
basis for it. 


Charting a Course 
for Pre-suit Investigation 

The Florida Supreme Court has not 
yet definitively addressed the issue of 
ex parte interviews with former employ- 
ees of an opposing party, but Barfuss 
and Reynoso have delineated two of the 
conflicting viewpoints on the question. 
The Rentclub decision in the U.S. 
Middle District outlines the justifica- 
tion for the more restrictive view. The 
U.S. district court’s ruling in Lang of- 
fers a middle path, one that honors the 
restrictions of Rule 4-4.2 by establish- 
ing guidelines for avoiding ethical vio- 
lations and by requiring disclosure be- 
tween the parties. 

However, since neither Lang nor the 
other cases cited in this article address 
the issue of pre-suit investigation, we 
must look to Rule 4-4.2 for direction. 
In view of the decisions discussed in this 
article, the prudent attorney should 
consider contact with current employ- 
ees of the potential defendant to be 
barred altogether without permission of 
the targeted organization. Once suit is 
filed, an order allowing such communi- 
cations may be an option under Lang, 
with appropriate limitations to protect 
the attorney-client privilege. 

Interviews with former employees 
are conducted at one’s own risk, in view 
of the split of authorities discussed 
herein. A careful, well-documented in- 
vestigation is absolutely necessary to 
avoid catastrophic consequences later. 
Ex parte contact with former employ- 
ees should be documented by means 
that will leave no question about one’s 
ability to demonstrate compliance with 
Rule 4-4.2, if allegations of violations 
are raised. Last of all, so-called mana- 
gerial employees, those whose testimo- 
nies can be used to impute liability to 
the potential defendant, or those whose 
admissions will bind the opposing party, 
are best left alone until the Florida 
Supreme Court addresses the issue or 
The Florida Bar charts the proper ethi- 
cal course. 
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This approach may be decried by 
those who believe that the ethical opin- 
ions of The Florida Bar and the Ameri- 
can Bar Association should carry some 
weight, but the courts have not re- 
stricted themselves to considering only 
the nature of the information disclosed 
by former employees. With few excep- 
tions, the courts have been inclined to 
actively intervene to oversee contact 
with former employees of a corporate 
adversary, and there is little reason to 
believe that the courts would not take 
the same view of pre-suit communica- 
tions. 


Conclusion 


Rentclub represents one approach, 
but it was prompted by extreme circum- 
stances—a perceived violation of privi- 
leged communications. The Second Dis- 
trict adopted the restrictive view in 
Barfuss, one that favors the employer, 
and the Third District rejected it in 
Reynoso. Lang represents a reasonable 
solution when a case is in suit but is no 
help at the pre-suit stage. Until we re- 
ceive direction from the Court or the 
Bar, discretion is the better part of 
valor. Any other strategy could cost the 
unwary attorney and firm, the client 
and the case, and leave the hapless 
litigator to answer a grievance before 
The Florida Bar. Q 


1 Glenn J. Waldman, Can We Talk? Com- 
municating With Former Employees of an 
Adverse Party in Litigation, 68 Fa. B.J. 120 
(Oct. 1994). 

? Effective January 1, 1987. The Florida 
Bar Re Rules Regulating The Florida Bar, 
494 So. 2d 977, at 1035 (Fla. 1986); opinion 
corrected, 507 So. 2d 1366 (Fla. 1987). 

3 Reynoso was certified as being in direct 
conflict with Barfuss. The rehearing was 
denied by the Third District Court of Appeal 
on September 27, 1995, and the mandate 
was issued on October 13, 1995. Because no 
notice was filed to invoke the jurisdiction of 
the Florida Supreme Court as required by 
Fa. R. App. P. 9.120(b), the conflict will not 
be resolved on an appeal of Reynoso. 

* ABA Formal Opinion 91-359 (March 22, 
1991), entitled “Contact With Former Em- 
ployee of Adverse Corporate Party.” 

5 The American Bar Association revisited 
Model Rule 4.2 in ABA Formal Opinion 95- 
396 (July 28, 1995), “Communication With 
Persons Represented.” The opinion ad- 
dressed concerns about current employees 
of organizational parties, and on the issue 
that is the subject of this article, the ABA 
remained steadfast: 

“It should be noted that Rule 4.2 does not 
prohibit contacts with former officers or 
employees of a represented corporation, even 
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if they were in one of the categories with 
which communications were prohibited 
while they were employed. The Committee 
so concluded in ABA Formal Op. 91-359 
(1991).” 

Model Rule 4.2 has been amended by the 
deletion of the word “party” and the inser- 
tion of the word “person” in its place in the 
body of the rule. Rule 4-4.2 of the Rules of 
Professional Conduct is based on Model Rule 
4.2, but when the Florida Supreme Court 
enacted Rule 4-4.2, it changed “party” to 
“person,” so that the two rules are now con- 
sistent in that respect. 

® Although Florida recognizes the power of 
the court to disqualify a party’s chosen coun- 
sel, it considers the remedy an extraordinary 
one to be used when no other remedy will 
achieve the ends of justice. See General Ac- 
cident Insurance Co. v. Borg-Warner Accep- 
tance Corp., 483 So. 2d 505 (Fla. 4th D.C.A. 
1986); Birdsall v. Crowngap, Ltd., 575 So. 
2d 231 (Fla. 4th D.C.A. 1991). However, dis- 
qualification as a solution has been criticized 
and the cases where it has béen used have 
been limited to their particular facts. See 
Kusch v. Ballard, 645 So. 2d 1035 (Fla. 4th 
D.C.A. 1994), wherein Judge Farmer, in a 
concurring opinion, expressed his concerns 
about disqualification as a remedy: 
“I should first admit straight away to a cer- 
tain distaste for the practice of judges dis- 
qualifying lawyers for parties in civil cases. 
There has never been a persuasive theoreti- 
cal basis demonstrated to my satisfaction for 
such an extraordinary remedy. Nothing in 
any constitutional provision, statute, or rule 
of practice or procedure purports to repose 
such a power in civil trial judges. Moreover, 
the remedy strikes at the heart of one of the 
most important associational freedoms that 
a person may have—the right to choose one’s 
own lawyer. Even if the basis for disqualifi- 
cation lies in a violation of the lawyer’s ethi- 
cal code, I do not understand why the disci- 
plinary process of The Florida Bar is not 
exclusively authorized to grant such relief.” 
Kusch, 645 So. 2d at 1035-1036. 


In Kusch, an inadvertent disclosure of 
privileged information occurred when a let- 
ter intended for the client was sent to op- 
posing counsel. The trial court disqualified 
the attorneys for both parties. The appellate 
court reversed the ruling, finding that the 
letter remained a privileged communication. 
If opposing counsel had sought to offer the 
letter at trial, FLa. Stat. §90.508, entitled 
“Privileged Matter Disclosed Under Compul- 
sion or Without Opportunity to Claim Privi- 
lege,” would have provided the basis for a 
ruling that the letter was inadmissible. See 
Schetter v. Schetter, 239 So. 2d 51 (Fla 4th 
D.C.A. 1970), upholding the defendant’s ob- 
jection on grounds of attorney-client privi- 
lege to conversations that her attorney had 
taped, and subsequently released to her psy- 
chiatrist without her knowledge, to assist in 
determining whether she was competent. 

7 State Farm Mutual Auto Co. v. K.A.W., 
etc., et al., 575 So. 2d 630 (Fla. 1991), in- 
volved a personal injury action in which the 
uninsured motorist insurance carrier sought 
to disqualify attorneys for a mother and 
daughter from representing them in an ac- 
tion arising out of an automobile accident 


in which the father was a driver. The Florida 
Supreme Court agreed that disqualification 
was warranted because the attorneys had 
previously represented the father. The court 
found the ethical principle involved to be an 
attorney’s obligation to maintain the confi- 
dences of a client. The court recognized “an 
irrefutable presumption that confidences 
were disclosed during the attorneys’ rela- 
tionship with the father.” Id. at 633. It also 
found that the matters involved in both rep- 
resentations were substantially related. It 
noted “the unfairness of the situation results 
from the fact that . . . [the mother] and her 
daughter have a potential informational 
advantage over those who must defend .. . 
[the father] which was gained as a result of 
her law firm’s former representation of. . . 
[the father] in this action.” Jd. Consequently, 
disqualification was ordered. 

8 See U.S. Dist. Ct. Rules, M.D. Fla., Rule 
2.04(c). 

® This view is more restrictive than that 
of the ABA, as expressed in Formal Opinion 
95-396 (July 28, 1995), which prohibits con- 
tact with only those corporate employees 
who are in the contro! group, not all corpo- 
rate employees: 
“[F]or example, if in-house counsel for the 
XYZ corporation announces that no one may 
talk to any XYZ employee without obtain- 
ing in-house counsel’s permission, the com- 
municating lawyer is not barred from com- 
municating with all employees.” 

However, if the employees’ statements or 
acts or omissions can bind the corporation, 
contact is prohibited. Ex parte communica- 
tions with lower-level employees are barred, 
as well, if those employees have separate 
counsel and permission of counsel is not ob- 
tained. 


Michael Foster is a sole practitioner 
in Tampa who represents plaintiffs 
in personal injury and wrongful 
death cases. He is a board-certified 
civil trial lawyer, certified by both The 
Florida Bar and The National Board 
of Trial Advocacy. Mr. Foster received 
his B.A. from the University of Tampa 
in 1962 and his J.D. from Stetson 
University College of Law in 1965. 
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Practice and Procedure 
Under the FEAJA 


n 1984, the state legislature 
passed the Florida Equal Ac- 
cess to Justice Act (FEAJA), 
§57.111, to “diminish the deter- 
rent effect of seeking review of, or de- 
fending against, governmental action 
by providing in certain situations an 
award of attorneys’ fees and costs 
against the state.”' The act was pat- 
terned after a 1980 federal law. the 
Equal Access to Justice Act.? This ar- 
ticle surveys practice and procedure 
under the FEAJA as well as appellate 
interpretations of the statute. 


Overview of the Act 

Section 57.111(4)(a) provides that an 
award of attorneys’ fees and costs “shall 
be made” to a prevailing “small busi- 
ness party” in any adjudicatory proceed- 
ing or administrative proceeding® pur- 
suant to Ch. 120 if the proceeding was 
“initiated by a state agency” 1) without 
substantial justification at the time of 
initiation, and 2) no special circum- 
stances make an award unjust. A “state 
agency” is: 

(a) The Governor in the exercise of all 


executive powers other than those derived 
from the constitution. 


by Steven Wisotsky 


(b) Each other state officer and each state 
department, departmental unit described in 
s. 20.04, commission, regional planning 
agency, board, district, and authority, includ- 
ing, but not limited to, those described in 
chapters 163, 298, 373, 380 and 582 and s. 
186.504, except any legal entity or agency 
created in whole or in part pursuant to chap- 
ter 361, part II. 


(c) Each other unit of government in the 
state, including counties and municipalities, 
to the extent they are expressly made sub- 
ject to this act by general or special law or 
existing judicial decisions.‘ 


The award may not exceed $15,000 
for all “reasonable and necessary attor- 
neys’ fees and costs” in a proceeding.® 
The petitioner must prove by a prepon- 
derance of the evidence that it prevailed 
in the earlier proceeding and that it was 
a small business party as defined by 
§57.111(3)(d). The burden then shifts to 
the state agency to show that it was 
substantially justified in initiating the 
action or that special circumstances 
make an award unjust.® 


Practice and Procedure 

The attorney seeking an award of 
costs and fees for his client under 
§57.111 must file an application with 
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an itemized attorney’s affidavit within 
60 days’ after “prevailing.” Besides as- 
serting that the petitioner qualifies as 
a “prevailing” “small business party,”® 
the affidavit must state “the nature and 
extent of the services rendered by the 
attorney as well as the costs incurred 
in preparations, motions, hearings and 
appeals in the proceeding.”® The appli- 
cation may be filed either with the court 
which first conducted the adversarial 
proceeding in the underlying action or 
with the Division of Administrative 
Hearings (DOAH). If the application is 
filed with the DOAH, it must assign a 
hearing officer and open a file for a sepa- 
rate administrative proceeding. 

Ch. 60Q-2 of the Florida Administra- 
tive Code governs proceedings under 
§57.111 before hearing officers of the 
DOAH. Rule 60Q-2 terms the applica- 
tion a “petition,” generally tracks the 
language of the statute, and specifies 
additional requirements. If the §57.111 
proceeding is judicial rather than ad- 
ministrative, the Florida Rules of Civil 
Procedure apply. 

The state agency must respond to the 
application within 20 days or it waives 
its right to contest the petition.’ Ac- 


Art by Joe McFadden 
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cording to §57.111(4)(b)2(c) and Rule 
60Q-2.035(4), the agency may oppose 
the application by affidavit: The “state 
agency shall either admit to the reason- 
ableness of the fees and costs claimed 
or file a counteraffidavit along with its 
response . . . specify[ing] each item of 
cost and fee in dispute.” When the 
agency wishes to dispute any of the as- 
sertions in the petition, it must “state 
the facts supporting its position with 
particularity.””” 


Next, the court or hearing officer” is 
required to promptly conduct an 
evidentiary hearing on the petition— 
unless the hearing is waived—and 
“shall issue a judgment, or final order 

‘Practice in the DOAH is similar in 
many respects to court practice. All re- 
quests for relief are by motion." If the 
hearing officer determines that oral 
argument is required, the movant must 
arrange a motion hearing, which may 
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be by telephone. Parties may take dis- 
covery pursuant to Rules 1.280 through 
1.400 of the Florida Rules of Civil Pro- 
cedure." Sanctions to enforce discovery 
include all of those provided by the 
Rules of Civil Procedure except con- 
tempt."* Summary judgment is avail- 
able in the form of a “summary final 
order.” 


Main Issues in Litigation 
¢ Prevailing Party 

A party is prevailing when: 
1. A final judgment or order has been en- 
tered in favor of the small business party 
and such judgment has not been reversed 
on appeal or the time for seeking judicial 
review of the judgment or the order has ex- 
pired; 


2. A settlement has been obtained by the 
small business party on the majority of is- 
sues which such party raised during the 
course of the proceeding; or 


3. The state agency has sought a voluntary 
dismissal of its complaint.” 

Following the Federal EAJA, a party 
may “prevail” if it wins significant is- 
sues and loses only minor or technical 
points.”! In Prisament v. Department of 
Professional Regulation, 13 F.A.L.R. 
1286, 1290 (DOAH 1991), the petition- 
ers prevailed on “the four most serious 
of the six counts alleged against them” 
and did not prevail on two lesser counts. 
The DOAH held that petitioners had 
prevailed. Petitioners need only succeed 
on issues that “are significant and 
achieve some of the benefits sought 
through litigation.”” In Shindler v. De- 
partment of Professional Regulation, 14 
F.A.L.R. 2366 (DOAH 1992), the admin- 
istrative complaint alleged: 1) breach 
of trust in a business transaction; 2) 
failure to maintain trust funds in an 
escrow account; and 3) failure to pro- 
duce for inspection certain records 
when subpoenaed. The petitioner pre- 
vailed on counts 1 and 3 and was 
deemed to be prevailing.” 

By contrast, in Kehoe v. Department 
of Health & Rehabilitative Servs., 13 
F.A.L.R. 1669 (DOAH 1990), there were 
four original allegations of safety defi- 
ciencies against the petitioner, and the 
least serious of those, the failure of one 
smoke alarm to be in working order, was 
voluntarily dismissed. The petitioner 
prevailed with respect to only one of the 
three remaining allegations. The hear- 
ing officer held that the petitioner was 
not a prevailing party. 

A party can be deemed prevailing by 
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reversing an adverse final order on ap- 
peal. Therefore, even if a small business 
party loses at the trial level on some or 
all of the counts, it may still “prevail” 
by winning significant issues on ap- 
peal.” 
¢ Small Business Party 

A “small business party” is defined 
in §57.111(3Xd) as 1) a sole proprietor 
of an unincorporated business, includ- 
ing a professional practice, which is 
both domiciled and has its principal 
place of business in Florida; or 2) a part- 
nership or corporation, including a pro- 
fessional practice, which has its princi- 
pal office in Florida.” In either case, at 
the time the action was initiated by the 
state agency, the entity must have had 
not more than 25 full-time employees 
or a net worth of not more than $2 mil- 
lion.” Note that the net worth and em- 
ployee requirements are disjunctive— 
it is sufficient that only one of them is 
met. In March v. Dep’t of Business and 
Professional Regulation, Division of 
Pari-Mutuel Wagering, Case No. 95-164 
(Fla. 3d DCA 1995), the Division of Pari- 
Mutuel Wagering conceded that a sole 
proprietor must prove only one of these 
two elements to qualify as a small busi- 
ness party. Furthermore, because the 
“no-more-than-25-employees-or-$2 mil- 
lion” language is identical for both a sole 
proprietor and for a corporation, it 
should be given the same literal mean- 
- ing in both cases. Indeed, as one com- 
mentator has noted in discussing cor- 
porate definition: 


[T]he corporate party need only show that it 
had twenty-five or fewer full-time employ- 
ees at the time the agency action was initi- 
ated or that its net worth was $2,000,000 or 
less. “Or” is the operative word. Exceeding 
only one of these maximums is not enough 
to disqualify the corporation as a small busi- 
ness party under the Act.”’ 


An employee of an entity involved in 
a proceeding is not a small business 
party as required by the act.” Nor is a 
state employee involved in a proceed- 
ing to determine his or her eligibility 
for continued employment.” In Florida 
Real Estate Comm’n v. Shealy, 647 So. 
2d 151, (Fla. lst DCA 1994), the court 
held that the petitioner, whose appli- 
cation for a real estate license was de- 
nied, was not a small business party 
because the corporation for which he 
intended to work, which was owned 
solely by petitioner and his wife, was 
not a party to the proceedings. However, 
in Ann & Jan Retirement Villa v. De- 


Following the 
Federal EAJA, a 
party may “prevail” 
if it wins significant 
issues and loses 
only minor or 
technical points 


partment of Health & Rehabilitative 
Servs., 580 So. 2d 278 (Fla. 4th DCA 
1991), in which a corporation and its 
sole owner were held to be “one and the 
same entity” and the fees were awarded 
to the corporation and not the indi- 
vidual, the corporation was deemed a 
small business party under the statute. 
© Substantially Justified 

The most litigated issue under the 
FEAJA has been whether the state 
agency’s actions were “substantially 
justified.” Under §57.111(3)(e), a pro- 
ceeding is substantially justified if it 
had a reasonable basis in law and fact 
at the time it was initiated by a state 
agency. In interpreting “substantially 
justified” in the analogous federal stat- 
ute, the U.S. Supreme Court, in Pierce 
v. Underwood, 487 U.S. 552, 568 (1988), 
held that the meaning of this phrase is 
“justified in substance to a degree that 
could satisfy a reasonable person.”*° The 
Court relied on the 1980 House Report 
of the Judiciary Committee stating that 
the substantial justification test is “es- 
sentially one of reasonableness in law 
or fact.”*! The Court rejected an argu- 
ment based on the House Committee 
Report pertaining to the 1985 reenact- 
ment of the EAJA that the phrase 
should be construed as having a stan- 
dard higher than “mere reasonable- 
ness.”*2 The Court found that such a 
standard would be “unadministerable.” 

There are only two Florida appellate 
decisions that interpret the phrase 
“substantially justified” for purposes of 
the FEAJA.* The First District Court 
of Appeal decided both cases. First, in 
Department of Professional Regulation 
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v. Toledo Realty, Inc., 549 So. 2d 715 
(Fla. lst DCA 1989), the court stated 
in dictum that the phrase should be 
interpreted as meaning “reasonable- 
ness.” Although Toledo was decided af- 
ter Pierce, the court did not cite it. The 
court reached the same conclusion, how- 
ever, basing its decision on the same 
committee report of the original EAJA 
enactment relied upon in Pierce. 

After Toledo, Department of Health & 
Rehabilitative Services v. S.G., 613 So. 
2d 1380, 1386 (Fla. 1st DCA 1993), held 
that “substantially justified” means 
that “the [state agency] must have a 
solid though not necessarily correct 
basis in fact and law for the position 
that it took” in the prosecution.” The 
S.G. opinion does not mention the prior 
law that found the phrase “substan- 
tially justified” to mean “reasonable- 
ness.” It is silent on the Pierce case, the 
dicta in Toledo, and the committee notes 
to the 1980 federal statute. Rather, it 
took this standard from the Seventh 
Circuit’s pre-Pierce holding in 
McDonald v. Schweiker, 726 F.2d 311, 
316 (7th Cir. 1983). Thus, it seems that 
the court may have sub silentio rejected 
“reasonableness” as the meaning of 
“substantially justified,” adopting in- 
stead the “solid [though not necessar- 
ily correct] basis” test. 

In the EAJA context, some federal 
courts, including the Seventh Circuit, 
equate the “reasonableness” and “solid 
basis” (or similarly worded) tests.* 
Therefore, the S.G. opinion, in quoting 
McDonald, may not have been contra- 
dicting Toledo at all; it may simply have 
meant the “solid basis” language to be 
synonymous with “reasonableness.” 
That S.G. and Toledo are in agreement, 
however, is debatable, as other federal 
courts distinguish the two tests, with 
the “solid basis” standard imposing a 
more demanding burden on the govern- 
ment. No Florida appellate decision 
has yet attempted to resolve the issue 
by either equating the two tests or dis- 
tinguishing them and selecting one as 
the governing standard for the FEAJA. 
Florida courts should address this is- 
sue by definitively stating what the true 
“substantially justified” test requires. 

Despite the current uncertainty, 
Florida cases shed light on what behav- 
ior courts think is substantially justi- 
fied. In Gentele v. Department of Pro- 
fessional Regulation, 513 So. 2d 672, 
673 (Fla. lst DCA 1987), the Board of 
Optometry sought to revoke an 
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optometrist’s license because he failed 
to perform a visual analysis on a pa- 
tient in accordance with standard pro- 
cedures. An undercover agent of the 
state agency, posing as a patient, vis- 
ited Gentele, who failed to perform the 
visual analysis on the agent. The pros- 
ecution was based on the credibility 
assessment of the undercover agent and 
was held to be substantially justified 
even though one of two counts was dis- 
missed. 

But, as the Fourth District Court of 
Appeal found, when agencies conduct 
unreasonably deficient investigations, 
they may fail to meet the substantial 
justification test.*” InAnn & Jan Retire- 
ment Villa v. Department of Health & 
Rehabilitative Servs., 580 So. 2d 278, 
280 (Fla. 4th DCA 1991), Ann & Jan’s 
annual license renewal for its adult con- 
gregate living facility was denied be- 
cause HRS had accepted without ques- 
tion what turned out to be an unsub- 
stantiated report of abuse in the abuse 
registry. Ann & Jan had its license re- 
instated, however, pursuant to a Ch. 
120 hearing during which the abuse 


charges were voluntarily dismissed by 
HRS. In the subsequent action for costs 
and fees, the court held that HRS was 
not substantially justified in initially 
refusing to renew the license based 
solely on its reliance on the erroneous 
report of abuse; while “(t]he report’s 
presence indicated that presumably an 
investigation by Aging and Adult Ser- 
vices [a division of HRS] led to its de- 
termination that [the petitioner] had 
been a perpetrator of medical neglect,” 
in actuality no such investigation took 
place.** The court also explained: 

{wle cannot ignore the acts of the agency 
initially responsible for the report’s presence 
in the abuse registry. The record shows that 
ifAging and Adult Services had conducted a 
reasonable investigation, the unsubstanti- 


ated report against [the petitioner] would 
not have made its way into the abuse regis- 


try.” 

Because HRS “accepted without ques- 
tion the report on the abuse registry 
which resulted from only a cursory in- 
vestigation by Aging and Adult Ser- 
vices,”” it was not substantially justi- 
fied in refusing to renew Ann & Jan’s 
license. 
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Initiation 

Another vexing issue arises from the 
phrase “initiated by a state agency.” 
Under the FEAJA, a small business 
party can collect fees and costs only if 
the state agency is the party that initi- 
ated the underlying action.*’ Further- 
more, substantial justification is deter- 
mined at the time of initiation; later 
agency unreasonableness is no ground 
for a fee award. 

Under the act, a proceeding is “initi- 
ated by a state agency” if and when the 
agency: 1) files the first pleading in any 
state or federal court in Florida; 2) files 
a request for an administrative hear- 
ing pursuant to Ch. 120; or 3) is re- 
quired by law or rule to advise a small 
business party of a clear point of entry 
after some recognizable event in the 
investigatory or other free-form pro- 
ceeding of the agency.*? The clearest 
scenario is where the agency files the 
first pleading or a request for an admin- 
istrative hearing pursuant to Ch. 120. 
The murkiest case is when the agency 
is required by law or rule to advise a 
small business party of a “clear point 
of entry.” 

What is a “clear point of entry”? One 
commentator suggests that the identi- 
cal “clear point of entry” terminology of 
Ch. 120 indicates the legislature’s in- 
tention to provide a link between that 
chapter and the FEAJA, so that if a 
party is entitled to a clear point of en- 
try under Ch. 120, the resulting formal 
proceeding is “initiated by a state 
agency” for purposes of the FEAJA.” 

In the context of Ch. 120, courts have 
defined a “clear point of entry” by stat- 
ing that entities “whose substantial in- 
terests may be affected by an agency 
decision . . . must be provided a clear 
opportunity to file a petition for formal 
proceedings,” including notification of 
the right to request a hearing and the 
time limits for doing so.“ For example, 
in Florida Optometric Ass’n v. Depart- 


- ment of Professional Regulation, 567 So. 


2d 928 (Fla. 1st DCA 1990), after the 
Board of Opticianry issued a declara- 
tory statement that opticians may use 
certain equipment, the board’s failure 


_ to provide optometrists with notice of 


declaratory statement proceedings de- 
prived optometrists of a clear point of 
entry to which they were entitled un- 
der the Administrative Procedure Act 
to challenge the statement. Where a 
state agency is required to provide such 
a “clear point of entry”—that is, the pe- 


titioner is someone whose substantial 
interests may be affected by its deci- 
sion—the resulting proceeding is 
deemed to have been “initiated” by the 
agency.“ 

The exact moment when the agency 
initiates the action is crucial under 
§57.111 because substantial justifica- 
tion is determined at that time. This 
differs markedly from the federal stat- 
utes. Under titles 5 U.S.C. §504(a)(1) 
and 28 U.S.C. §2412(d)(1)(A), whether 
the government’s “position” was sub- 
stantially justified is determined on the 
basis of the record as a whole. The “po- 
sition” of the United States includes the 
agency position that made the lawsuit 
necessary as well as the United States’ 
later litigation position;*’ both are con- 
sidered in deciding whether the govern- 
mental action was substantially justi- 
fied. Under the FEAJA, however, gov- 
ernmental action must be substantially 
justified only at the time the action is 
initiated. 


Judicial Review and Appeals 

The final order of any hearing officer 
in a §57.111 case is reviewable in ac- 
cordance with the provisions of 
§120.68.** Section 120.68(2) provides for 
appellate review in the district court of 
appeal in the appellate district where 
the state agency has its headquarters 
or where a party resides. Thus, the pe- 
titioner will often have a choice of 
forum. 

Most of the case law regarding the 
FEAJA is in the form of appeals from 
DOAH final orders. Final orders of 
hearing officers in previous cases do not 
bind an administrative hearing officer 
like prior decisions of an appellate 
court.*? However, they have at least 
some persuasive value in DOAH pro- 
ceedings because the hearing officers 
frequently cite to other DOAH opinions. 
Thus, the final orders of hearing offic- 
ers are de facto precedents for future 
DOAH cases. 


Critique and Conclusion 

Florida’s Equal Access to Justice Act 
has been called “A sword for small busi- 
nesses in civil proceedings initiated by 
state agencies.”' However, it contains 
some major flaws that prevent it from 
fulfilling its purpose of “diminish[ing] 
the deterrent effect of seeking review 
of, or defending against, governmental 
action.” 

Under federal law, substantial justi- 


fication is determined by reference to 
the entire record—including the 
government’s position after the action 
was taken. The FEAJA, however, 
merely requires that substantial justi- 
fication exists at the time state action 
is begun. The FEAJA permits an agency 
to persist in a course of conduct even 
after evidence makes clear that it 
should have altered course. 

Further, unlike federal law under the 
EAJA, or the attorneys’ fees provision 


of 42 U.S.C. §1988 for parties prevail- 
ing in a civil rights action, the FEAJA 
does not allow prevailing parties to re- 
cover the costs and fees incurred in the 
fee litigation. Only when the petitioner 
is awarded fees by the DOAH, the 
agency appeals, and the award is af- 
firmed, “may” the petitioner—in the 
court’s discretion—be awarded fees in- 
curred on the appeal.™ By contrast, the 
Supreme Court holds that costs and fees 
recoverable under the EAJA do include 
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the cost of the fee litigation because if 
this were not the case, “the financial 
deterrent that the EAJA aims to elimi- 
nate would be resurrected.”© 

This is exactly the deficiency with the 
FEAJA; by denying recovery of fees for 
fee litigation, an agency loses absolutely 
nothing by contesting every fee appli- 
cation regardless of its merit—at least 
through the first tier of litigation. Be- 
cause “the cost of litigating fee disputes 
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[often] equal[s] or exceed[s] the cost of 
litigating the merits of the claim,” pe- 
titioners may indeed be deterred from 
seeking review of governmental action. 

Another important defect in the 
FEAJA is that the maximum cost and 
fee award is $15,000. This is often in- 
adequate to compensate for counsel, 
expert witnesses, and other costs. Fur- 
ther, whenever a petitioner is awarded 
an amount at or near $15,000, the 
agency can appeal the award with no 
risk of additional loss. This is exactly 
what happened in Agency for Heaith 
Care Admin. v. Redi-Care Home Servs., 
650 So. 2d 222 (Fla. lst DCA 1995): The 
DOAH awarded $15,000, and the award 
was affirmed on appeal, but the court 
was forced to deny any additional sum 
for costs incurred on appeal since the 
statutory maximum had already been 
reached. Thus, if the agency wins in the 
DOAH, it gets a free appeal. But even 
if it loses in the DOAH, it gets an ap- 
peal that is either free or puts at risk 
no more than the difference between 
$15,000 and the award appealed. 

By excluding from a petitioner’s re- 
covery the actual costs and fees of the 
fee litigation, the Florida Equal Access 
to Justice Act does not adequately ful- 
fill its purpose of removing the finan- 
cial deterrent of seeking review of gov- 
ernmental action. Unlike federal law, 
the FEAJA permits “the financial de- 
terrent” to be “resurrected.”*’ Legisla- 
tive revision is the only solution.Q 


1 In 1987, two subsections were added: 
(3)(d)2 (which applies to contesting tax as- 
sessments) and (7) (now repealed; it required 
each state agency to report annually to the 
legislature any awards paid under the act). 

25 U.S.C. §504; 28 U.S.C. §2412. The 
former allows for attorneys’ fees in admin- 
istrative proceedings and the latter for fees 
in judicial actions. 

3 The act does not apply in cases where the 
state agency was a nominal party, to pro- 
ceedings involving the establishment of a 
rate or rule, or any action sounding in tort. 
Fra. Stat. §§57.111(4)(d)1 and (6)(a). 

4 Fra. Star. §120.52(1). 

5 Td. §57.111(4)(d)2. The federal statutes 
limit fees to $75 per hour. 28 U.S.C. 
§2412(d)(2)(B)(ii). 

® Department of Health & Rehabilitative 
Servs. v. South Beach Pharmacy, 635 So. 2d 
117, 118 (Fla. Ist D.C.A. 1994). 

7 Apin. Cope r. 60Q-2.002 provides 
for five additional days when service of the 
petition is by mail. Eager v. Florida KeysAq- 
ueduct Auth., 605 So. 2d 883, 884 (Fla. 3d 
D.C.A. 1992). In case of an appeal, the 60- 
day time limit does not begin to run until 
issuance of the appellate court’s mandate. 
South Beach Pharmacy, 635 So. 2d at 120. 


8 Fa. ApMin. Cope r. 60Q-2.035(1)(b), (d). 
9 Td. r. 60Q-2.035(3). 

10 Td. r. 60Q-2.035(5)(a) (1993). Lateness is 
not necessarily fatal. Department of Envil. 
Regulation v. Puckett Oil Co., 577 So. 2d 988 
(Fla. 1st D.C.A. 1991) (four days late, no 
waiver); but see Department of Ins. v.Adm’rs 
Corp., 603 So. 2d 1359 (Fla. 1st D.C.A. 1992) 
(following dicta in Puckett, no response to 
petition filed, waiver). 

1 Fa. ApMIN. Cope r. 60Q-2.035(4). 

2 Td. r. 6(0Q-2.037(5)(b). 

18 There are minor differences regarding 
hearings under Fia. ApMIN. Cope r. 60Q- 
2.035(6) and (7), and §57.111(4)(b)2(d). 

4 Fria. Stat. §57.111(4)(b)2(d). 

18 ApMIN. Cope r. 60Q-2.016. 

16 Td. r. 60Q-2.016(1). 

7 Td. r. 6€0Q-2.019(1). 

18 Td. r. 6(0Q-2.019(4). 

19 Td. r. 60Q-2.030. 

20 Fra. Stat. §57.111(3)(c). 

21 Prisament v. Department of Professional 
Regulation, 13 F.A.L.R. 1286, 1290 (DOAH 
1991). 

22 Shindler v. Department of Professional 
Regulation, 14 F.A.L.R. 2366, 2372 (DOAH 
1992). A similar test is used to determine 
whether a party “prevailed” for purposes of 
§1988 civil rights cases. Hensley v. 
Eckerhart, 461 U.S. 424, 433 (1983) (“any 
significant issue in litigation”). 

23 See Cindy L. Bartin, Recovery of 
Attorney’s Fees and Costs in Administrative 
Proceedings, 62 Fa. B.J. 41 (Feb. 1988) (for 
other DOAH cases discussing “prevailing”). 

24 South Beach Pharmacy, 635 So. 2d at 119. 
However, the outcome of the appeal must 
favor the petitioner. See Hilgeman v. Depart- 
ment of Professional Regulation, 13 F.A.L.R. 
1807 (DOAH 1991) (petitioner, who aban- 
doned appeal, did not “prevail” because the 
lower tribunal found that petitioner violated 
a substantive provision of law even though 
no penalty was imposed); Pluto v. Depart- 
ment of Professional Regulation, 11 F.A.L.R. 
3021 (DOAH 1988) (party not “prevailing” 
when appellate court reversed the penalties 
imposed but affirmed the finding of guilt). 

Stat. §57.111(3)(d)1. The Florida 
residency requirement has been held not to 
violate either the Privileges and Immunities 
Clause or the Equal Protection Clause of the 
U.S. Constitution. Jory v. Department of Pro- 
fessional Regulation, 583 So. 2d 1075, 1078 
(Fla. Ist D.C.A. 1991). 

26 These restrictions are not applicable to 
proceedings under subsection 3(d)(2) per- 
taining to tax assessments. 

27 Mary W. Chaisson, Comment: Florida’s 
Equal Access to Justice Act: How the Courts 
and DOAH Have Interpreted It, 19 Fa. Sr. 
U. L. Rev. 901, 911 (1992). 

28 Department of Professional Regulation v. 
Toledo Realty, Inc. , 549 So. 2d 715, 716 (Fla. 
1st D.C.A. 1989) (licensed realtor employed 
by real estate broker is not a small business 
party). 

29 Thompson v. Department of Health & 
Rehabilitative Servs., 533 So. 2d 840 (Fla. 
1st D.C.A. 1988). 

3° The case in Pierce v. Underwood, 487 U.S. 
552, 568 (1988), is relevant because it is well 
settled in Florida that “[i]f a Florida statute 
is patterned after a federal law, on the same 


subject, it will take the same construction 
in the Florida courts as its prototype has 
been given in the federal courts insofar as 
such construction is harmonious with the 
spirit and policy of Florida legislation on the 
subject.” Gentele v. Department of Profes- 
sional Regulation, 513 So. 2d 672, 673 (Fla. 
1st D.C.A. 1987) (citation omitted). 

31 Pierce, 487 U.S. at 563 (citing H.R. Conr. 
Rep. No. 96-1434, 22 (1980)). 

82 Td. at 566 (citing H.R. Rep. No. 99-120, 9 
(1985)). 

33 See HERBERT B. NEWBERG, ATTORNEY FEE 
Awarps §26 (Supp. 1993) (for annotations 
from federal cases interpreting the phrase 
“substantially justified”). 

34 The court quoted this phrase from 
McDonald v. Schweiker, 726 F.2d 311, 316 
(7th Cir. 1983), which is a pre-Pierce case. 

% See, e.g., United States v. Kemper Money 
Mkt. Fund, 781 F.2d 1268 (7th Cir. 1986) 
(“We will . . . determine whether the 
government's position had a ‘reasonable ba- 
sis in law and fact. . . .’ In other words, ‘the 
government must have a solid though not 
necessarily correct basis in fact and law for 
the position it took in this action.’ ”); 
Greenfield v. Secretary, 1987 U.S. Dist. 
LEXIS 3651 (N.D. Ill. 1987) (“The standard 
for finding a position substantially justified 
remains one of reasonableness—a solid 
though not necessarily correct basis in fact 
and law for the position taken.”) 

36 See, e.g., United States v. Yoffe, 775 F.2d 
447 (1st Cir. 1985) (“solid basis” test is 
“slightly more stringent than reasonable- 
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ness”); Lee v. Johnson, 799 F.2d 31 (3d Cir. 
1986) (“solid and well founded” test is more 
stringent than the “reasonableness” stan- 
dard). 

37 Ann & Jan Retirement Villa v. Depart- 
ment of Health & Rehabilitative Servs. , 580 
So. 2d 278, 280 (Fla. 4th D.C.A. 1991): 
Altman v. Department of Health & Rehabili- 
tative Servs., 15 F.A.L.R. 1253 (DOAH 1992); 
Redi-Care Home Servs., Inc. v. Department 
of Health & Rehabilitative Servs., 14 F.A.L.R. 
5569 (DOAH 1992); South Beach Pharmacy, 
635 So. 2d at 117. 

38 Ann & Jan Retirement Villa v. Depart- 
ment of Health & Rehabilitative Servs., 580 
So. 2d at 279. 

39 Td. at 280. 

“1 Department of Professional Regulation v. 
Toledo Realty, Inc., 549 So. 2d 715, 717 (Fla. 
1st D.C.A. 1989). 

Fra. Stat. §§57.111(3)(b)1-3. 

43 Mary W. Chaisson, Florida Equal Access 
to Justice Act: How the Courts and DOAH 
Have Interpreted It, 19 Fua. St. U. L. Rev. 
901, 908 (1992). 

“4 Florida Optometric Ass’n v. Department 
of Professional Regulation, 567 So. 2d 928, 
935 (Fla. 1st D.C.A. 1990). 

* Florida League of Cities v. Admin. 
Comm’n, 586 So. 2d 397, 414 (Fla. 1st D.C.A. 
1991). 

46 See, e.g., Home Health Care v. Health and 
Rehabilitative Services, 33 Fla. Supp. 2d 169 
(DOAH 1988), where the petitioner applied 
for a professional license and was denied, 
the agency was found to have initiated the 
action even though it was the petitioner who 
sought the administrative appeal which led 
to the denial being overturned. The opinion 
refers to the purpose of the FEAJA, as stated 
in §57.111(2), of facilitating “seeking review” 
of unreasonable governmental action. Id. at 
176. 

47 Donovan v. Dialamerica Marketing, Inc., 
757 F.2d 1376, 1389 (3d Cir. 1985). 

48 Fra. Stat. §57.111(4)(d). The standard of 
review for the federal statutes is the abuse 
of discretion standard. Pierce, 487 U.S. at 
558. 

4° Mercedes Lighting and Elec. Supply v. 
State, 560 So. 2d 272, 278 (Fla. 1st D.C.A. 
1990). 

50 See Chaisson, supra note 43, at 901 (for 
more information regarding the persuasive 
value of DOAH final orders). 

51 This is the title of a 1986 article on the 
FEAJA (7 Fla. Bar Admin. L. Sec. Newsl. 2) 
by E. Clint Smawly. 

52 Fra. Stat. §57.111(2). 

53 Although costs and attorneys’ fees in- 
curred in seeking costs and fees may be 
awarded under §1988, “[the] plaintiff [must] 
prevail on the fee application as a condition 
to receiving §1988 fee compensation for work 
done at that stage of the litigation.” ScHwartz 
& Kirk.in, SECTION 1983 LitiGATION: CLAIMs, 
DEFENSES, AND FeEs §18.8 (2d ed., vol. 2, 
1993). 

54 Star. §57.111(4)(d). 

55 Commission v. Jean, 496 U.S. 154, 164 
(1990). 
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TAX LAW NOTES 


The Basics of Forming Florida | 
Nonprofit Organizations 


irtually all attorneys, at one 
time or another, are asked to 
form a nonprofit organization 
(NPO), to qualify an existing 
NPO for tax exemption, or to serve on 
the board of directors for an existing 
NPO. This article provides an overview 
of the Florida Not For Profit Corpora- 
tion Act,' the federal, state, and local 
tax exemptions, and the federal, state, 
and local restrictions on fund raising. 


Florida Not For Profit 
Corporation Act 

Most NPOs find that the act offers 
the most attractive choice of entity since 
it provides a framework accommodat- 
ing a full range of membership and non- 


membership NPOs. A corporation may 


be organized under the act for any law- 
ful purpose “not for pecuniary profit and 
not specifically prohibited to corpora- 
tions under other laws of this state.”” 

The act governs virtually all aspects 
of the organization and operation of 
Florida nonprofit corporations 
(FNPCs). In 1994, the act was amended 
to reverse the previous presumption 
that the Business Corporation Act (Ch. 
607) applied to FNPCs unless it was 
inconsistent with the act. Accordingly, 
the Business Corporation Act does not 
apply to FNPCs unless specifically ref- 
erenced by the act. Moreover, the act 
applies to both domestic and foreign 
nonprofit corporations electing to con- 
duct business in Florida. 

Members. An FNPC may have one or 
more classes of members or may have 
no members. Unlike shareholders of a 
for-profit corporation, “members have 
no voting or other rights except as pro- 
vided in the articles of incorporation or 
bylaws.”* Accordingly, if the FNPC does 
not intend to give members the right to 
vote, the articles and bylaws may be 
silent as to voting rights. 


Federal tax 
exemption under 
IRC $501(c)(3) 
provides the most tax 
advantages but 
requires nonprofit 
organizations to 
limit the purpose 
and scope of 
activities 


by Aaron A. Farmer 


Conversely, if the FNPC intends to 
grant voting rights to one or more 
classes of members for issues relating 
to the FNPC, it is important to state 
the qualifications for each class of mem- 
bers and to include the voting rights 
accorded to each class regarding certain 
fundamental issues, such as the elec- 
tion of board members, the removal of 
directors, amendments to articles and 
bylaws, the sale or disposition of sub- 
stantially all assets, plan of merger or 
dissolution, and plan of distribution of 
assets. Regardless, the inadvertent fail- 
ure to include member voting rights in 
the articles means that the directors or 
incorporators named in the articles 
have complete control of the FNPC. 

Members of certain FNPCs, which 
are not exempt under Internal Revenue 
Code §501(c), are entitled to certain in- 
spection rights and to receive financial 
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reports within 60 days following the end 
of the fiscal or calendar year. Depend- 
ing on whether the FNPC intends to 
qualify under IRC §501(c)(3), dissolu- 
tion of the FNPC may entitle members 
to a return of any remaining assets fol- 
lowing the payment of all liabilities and 
obligations and provisions for all assets 
held conditionally or in trust. 

Unlike for-profit corporations, an 
FNPC may not pay dividends or any 
part of the income or profit of the FNPC 
to members, directors, or officers; how- 
ever, FNPCs are authorized to pay rea- 
sonable compensation for services ren- 
dered and may confer benefits upon its 
members in conformity with its pur- 
poses. 

Officers and Directors. There are 
three significant variations between the 
act and the Florida Business Corpora- 
tion Act. FNPCs must have at least 
three directors. Second, directors and 
uncompensated officers of certain 
FNPCs, which are recognized as exempt 
under IRC §501(c), are immune from 
civil liability unless an action consti- 
tutes 1) a breach or failure to perform 
duties, and 2) the act is a knowing vio- 
lation of criminal law, results in an im- 
proper personal benefit, or is reckless, 
committed in bad faith, or with mali- 
cious purpose. Third, most loans by an 
FNPC to a director, officer, or related 
entity are prohibited. Moreover, direc- 
tors of FNPCs are required to disclose 
any conflicts of interest unless the di- 
rector or FNPC can prove that the con- 
tract or transaction is fair and reason- 
able as to the corporation. 

Corporate Operation. The corporate 
formalities of an FNPC are essentially 
the same as those required by for-profit 
corporations.An FNPC must hold meet- 
ings as specified in the articles or by- 
laws; or in lieu of meetings, the direc- 
tors may act by unanimous written 


consent. However, an FNPC’s failure to 
hold an annual meeting does not cause 
a forfeiture or give cause for dissolution 
of the FNPC, nor does failure affect oth- 
erwise valid corporate acts except in the 
case of a deadlock among the directors 
or members. An FNPC must maintain 
certain corporate records, the content 
of which depends on whether the FNPC 
is exempt from federal income tax un- 
der IRC §501(c). Finally, FNPCs are 
required to file an annual report, to pay 
a filing fee, and to maintain a registered 
agent. 


Federal Tax Exemption 

Application for Exemption. There are 
many different classifications of exemp- 
tion under IRC §501(c). With the excep- 
tion of certain religious organizations, 
the NPO should request a determina- 
tion letter from the Internal Revenue 
Service by filing Form 1023 for exemp- 
tion under IRC §501(c)(3) or Form 1024 
for any other exemption under IRC 
§501(c). Although a discussion of the 
various federal tax-exempt classifica- 
tions is beyond the scope of this article, 
there are generally three advantages to 
obtaining a determination letter de- 
pending on the exemption under IRC 
§501(c). 

The first advantage is certainty. Ex- 
cept for the tax on unrelated business 
taxable income, all NPOs qualifying 
under IRC §501(c) are exempt from fed- 
eral income tax. Second, donors to cer- 
tain NPOs qualifying under IRC 
§501(c)(3) (§501(c)(3) organizations) are 
entitled to a deduction for charitable 
contributions. Third, the federal tax- 
exempt category may impact an NPO’s 
ability to qualify for certain state tax 
exemptions. 

Although IRC §501(a) exempts NPOs 
from the federal income tax, IRC §511 
imposes an income tax on all “unrelated 
business taxable income.” Unrelated 
business taxable income consists of the 
net income earned by an NPO from any 
unrelated trade or business regularly 
carried on by it. A trade or business is 
an unrelated trade or business if it is 
1) “not substantially related to the ex- 
ercise or performance” of the NPO’s 
charitable, educational, or other pur- 
pose or function which formed the ba- 
sis for the NPO’s exemption under IRC 
§501, and 2) is not an activity in which 
substantially all the work is performed 
by volunteers; which is conducted on- 
site by certain NPOs primarily for the 


convenience of the members, students, 
patients, officers or employees; or which 
involves the sale of donated merchan- 
dise. Certain types of income, however, 
are excluded from taxation (e.g., royal- 
ties, interest, certain rental income, and 
income from the sale of property held 
for investment purposes). 

Charitable Deductions. For fund-rais- 
ing purposes, the NPO should consider 
three key factors: 1) whether the NPO 
qualifies as a §501(c)(3) organization or 


otherwise qualifies to receive deductible 
contributions; 2) whether the §501(c)(3) 
organization is a “public charity” or “pri- 
vate foundation”; and 3) if applicable, 
whether the §501(c)(3) organization 
complies with the substantiation and 
disclosure requirements for certain 
charitable contributions. 

To deduct a contribution to an NPO, 
the contribution or donation must 
qualify as either an ordinary or neces- 
sary business expense, or as a “chari- 
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Next Time Another 
Something, See 


On the right is the Quality and Service Guarantee now offered by The Fund. It’s the first and 
only guarantee in the industry, and it signifies our dedication to giving you service like never before. 
But you can also feel free to use it for your own purposes. You might get better service from 

other title insurers, too. 
Which is part of the reason we came up with our Guarantee in the first place. 


lf Our Guarantee Separates Us From The Competition, That’s Good. 


We don’t mind pointing out the differences between The Fund and other title insurers. Since 
we were formed by lawyers and for lawyers, our mission has always been to serve our member 
agents. We're here to see that Florida’s real estate attorneys get the service and support they need. 
Not only from us; from everybody. 

Consequently, we decided it was up to us to clearly demonstrate the difference between real 
service and lip service, and show the industry how to compete on a basis other than just price. 

That’s when we started thinking about offering the industry’s first guarantee. As a concept, it 
was right up our alley — after all, we'd been leading the industry in service for nearly fifty years. 

Then, maybe our competitors would meet the challenge of our Guarantee; or maybe we’d 
stand alone. Either way, you’d win. 

Still, we confess, the whole idea was pretty scary at first. 


With A Guarantee, You Can’t Change Your Mind. 


It’s obvious that, before you make a guarantee, you've got to be pretty sure you can back it up, 
or you're going to wish you’d kept your mouth shut. At first, we were tempted to put some qualify- 
ing phrases and escape clauses in our Guarantee (after all, we’re lawyers, too). But we gritted our 
teeth and kept it simple, because a guarantee with a lot of qualifiers isn’t a guarantee; it’s a gimmick. 

Another thing about guarantees is that you can’t have any weak points; the whole organization 
has to make it work. 

In our case, by the time we went public with our Guarantee a few months ago, we were sure 
we could deliver. After all, we’d been getting ready for more than five years. We'd implemented a 
long-term, employee-originated service training program, all geared to greater efficiency and cus- 
tomer satisfaction. 

Most important, we were sure it was the right thing to do. 


Help Make Our Guarantee A Sign Of The Times. a 
The timing is right: Everybody is talking service these days, in our industry as well as most others. 3 


In the interest of separating the bull from the bullion, therefore, we proudly put forth our Quality 
and Service Guarantee. Look it over. See if it makes you feel better about the commitment you'll 
get the next time you call The Fund. 

And, if you decide not to call The Fund, go ahead and use our Guarantee to assure yourself of 
quality service from another title insurer. Just tear out the page on the right and plunk it down for 
them to sign. 

It'll focus their attention. We guarantee it. 


Of Service 
of Innovation 
Attorneys’ Title Insurance Fund, Inc. 


P.O. Box 628600 
Orlando, FL 32862-8600 


©1996 Attorneys’ Title Insurance Fund, Inc. 
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table contribution.”* For businesses, 
membership fees and other contribu- 
tions may qualify as an ordinary and 
necessary business expense. To qualify 
as a “charitable contribution” for fed- 
eral income, gift, and estate tax pur- 
poses, the contribution, gift, bequest, 
legacy, devise, or other transfer must 
be to one of the following: 1) governmen- 
tal entities; 2) §501(c)(3) organizations; 
3) certain war veteran organizations; 
and 4) certain NPOs operating under 
the lodge system. Moreover, contribu- 
tions to certain cemetery companies are 
deductible for federal income tax pur- 
poses. 

$501(c)(3) Organizations. An NPO 
may qualify as a §501(c)(3) organization 
if it satisfies both the organizational 
test and operational test imposed by 
IRC §501(c)(3). If the FNPC relies on 
the act’s default provisions, it will not 
satisfy the organizational test for two 
reasons. First, the purposes for which 
an FNPC may be formed and the per- 
missive scope of activities of an FNPC 
under the act include purposes and ac- 
tivities not permitted by a §501(c)(3) 
organization. Second, the act permits 
an FNPC to distribute its assets to its 
members upon dissolution which is pro- 
hibited under IRC §501(c)(3). 

Accordingly, by electing to become a 
§501(c)\(3) organization, the FNPC is 
required to limit the scope of its pur- 
pose and activities, and the members 
of the FNPC are required to give up 
their rights to the FNPC’s assets upon 
dissolution. If this is not a permissible 
trade-off, the FNPC should attempt to 
qualify under one of the other exemp- 
tions provided under IRC §501(c). 

To satisfy the organizational test, an 
NPO’s organizational documents must 
include a provision addressing each of 
the following requirements: 

¢ The NPO must be “organized and 
operated exclusively” for one or more 
exempt purposes (e.g., religious, chari- 
table, scientific, public safety, literary, 
educational purposes, for the preven- 
tion of cruelty to children or animals, 
or certain amateur sports). 

* Other than the payment of reason- 
able compensation, the assets and net 
earnings must not inure to the benefit 
of any member, officer, or director. 

¢ The NPO must not use more than 
an insubstantial amount of its gross 
receipts to carry on propaganda or at- 
tempt to influence legislation. 

¢ The NPO must not participate or 
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Private foundations 
are limited to certain 
investment activities, 
the accumulation 
of income for 
endowment 
purposes, and the 
ability to enter 
into business 
transactions with 
certain insiders 


intervene in, including the publishing 
or distributing of statements, any po- 
litical campaign on behalf of, or in 
opposition to, any candidate for public 
office. 

* Members must not have a vested 
interest in the NPO’s assets. 

* Upon dissolution, the NPO must 
distribute all of its assets to one or more 
§501(c)(3) organizations or governmen- 
tal entities. 

To satisfy the operational test, the 
NPO must conduct its activities in a 
manner consistent with the require- 
ments of IRC §501(c)(3) and the NPO’s 
governing documents. 

Public Charity vs. Private Founda- 
tions. NPOs that are recognized as 
§501(c)(3) organizations are further di- 
vided into two categories: public chari- 
ties and private foundations.® Public 
charities enjoy two key advantages over 
private foundations. 

First, under both the act and the In- 
ternal Revenue Code,’ private founda- 
tions are limited with respect to certain 
investment activities, the accumulation 
of income for endowment purposes, and 
the ability to enter into business trans- 
actions (referred to as “acts of self-deal- 
ing”) with certain insiders (referred to 
as “disqualified persons”). Private foun- 
dations are also prohibited from engag- 
ing in lobbying activities and must ex- 
ercise “expenditure responsibility” in 
making grants for program services 
unless the grant is to a public charity 
or governmental entity. Moreover, IRC 
§4940 imposes an excise tax on a pri- 
vate foundation’s investment income. 
Finally, if a private foundation fails to 
remedy an action resulting in the im- 


position of an excise tax (other than the 
excise tax on investment income), the 
private foundation and its management 
may be subjected to a second tier ex- 
cise tax and the possible termination of 
its tax-exempt status. The termination 
of a private foundation’s tax-exempt 
status will further result in the imposi- 
tion of a tax equivalent to the aggre- 
gate tax benefit resulting from the pri- 
vate foundation’s status under IRC 
§501(c)(3).’ 

Second, donors to public charities are 
entitled to deduct charitable contribu- 
tions to the fullest extent allowed by 
IRC §170. Generally, individual donors 
to public charities are entitled to deduct 
total charitable contributions of up to 
50 percent of their contribution base. 
The contribution base equals adjusted 
gross income before taking account of 
any net operating loss carryback. Indi- 
vidual donors to private foundations are 
entitled to a maximum deduction of only 
30 percent of their contribution base. If 
the charitable contribution consists of 
capital gains property (e.g., stocks, art, 
and real estate), the deduction for chari- 
table contributions to public charities 
equals the fair market value of the ap- 
preciated property and the ceiling for 
deductions equals 30 percent of the 
donor’s contribution base. Donors of 
capital gains property to private foun- 
dations are allowed a charitable deduc- 
tion limited to their tax basis in the 
appreciated property and the ceiling for 
deductions equals 20 percent of the 
donor’s contribution base. Accordingly, 
§501(c)(3) organizations should elect to 
be treated as a public charity on their 
Form 1023 if they qualify for an excep- 
tion from private foundation status 
under IRC §509(a)(1)-(3). 

Substantiation and Disclosure Re- 
quirements. Revenue Reconciliation Act 
93 imposed new substantiation and dis- 
closure requirements.*® Before a donor 
is entitled to a charitable deduction for 
any single cash or noncash contribution 
worth $250 or more, the new substan- 
tiation provision requires donors to ob- 
tain a written confirmation as to the 
value of the contribution. Further, the 
written confirmation must include a 
good faith estimate of the value of goods 
or services provided in return for the 
contribution (quid pro quo), or, if no 
quid pro quo was provided, a statement 
that no goods or services were provided. 
Accordingly, donors may no longer rely 
solely on a cancelled check or receipt 


for substantiation of cash or noncash 
charitable contributions of $250 or 
more. 

The disclosure provision requires 
§501(c)(3) organizations, and. other 
NPOs for which contributions are de- 
ductible, to provide donors with a writ- 
ten statement of the good faith esti- 
mated value of a quid pro quo if the 
charitable contribution is in excess of 
$75 (e.g., a fund-raising dinner). A quid 
pro quo may be ignored for substantia- 
tion and disclosure purposes if it has 
an “insubstantial value” or is a “low cost 
article” (e.g., coffee mugs). 


State and Local 
Tax Exemptions 

Corporate Income Tax. The State of 
Florida imposes a corporate income tax 
on “net income” which is based on a 
corporation’s “taxable income” for fed- 
eral income tax purposes; however, for 
FNPCs that are exempt under IRC 
§501(c), taxable income means unre- 
lated business taxable income under 
IRC §512.° Presumably, there is no dis- 
tinction between a limited liability com- 
pany and an FNPC if each are exempt 
under IRC §501(c). 

Sales Tax. Although “casual and iso- 
lated sales” are exempted from the sales 
tax,'!° NPOs are generally subject to the 
Florida sales and use tax for both pur- 
chases and sales by an NPO. There are, 
however, certain narrowly tailored 
statutory exemptions, some of which 
exempt both sales to and sales by cer- 
tain NPOs. To qualify for exemption, an 
NPO must apply to the Florida Depart- 
ment of Revenue for a consumer’s cer- 
tificate of exemption. The approval of 
an application may depend on whether 
the NPO qualifies as a §501(c)(3) or- 
ganization or other federal tax exemp- 
tion, or whether the NPO is organized 
under the act. The most frequently used 
exemptions include the following:" 

¢ Admissions, dues, and membership 
fees collected by §501(c)(3) organiza- 
tions sponsoring occasional events or 
programs. 

e All sales to and by FNPCs or 
§501(c)(3) organizations whose primary 
purpose is providing activities that con- 
tribute to the development of good char- 
acter or good sportsmanship of minors, 
or to the educational or cultural devel- 
opment of minors. 

e All sales or leases to and by 
churches of tangible personal property. 

¢ All sales or leases to certain non- 


profit religious, nonprofit charitable, 
nonprofit scientific, or nonprofit educa- 
tional institutions. 

Intangibles Tax. Intangible personal 
property owned by certain nonprofit 
religious, nonprofit educational, and 
nonprofit charitable institutions are 
exempt from the annual and nonrecur- 
ring intangibles tax.!” 

¢ The definition of “religious institu- 
tions” is limited to churches having es- 
tablished physical places for worship in 
the State of Florida in which nonprofit 
religious services and activities are 
regularly conducted, as well as church 
cemeteries. 

¢ The definition of “educational in- 
stitutions” is limited to 1) public or non- 
profit private schools, colleges, and uni- 
versities conducting regular classes and 
courses of study and meeting certain 
accreditation or membership require- 
ments; or 2) nonprofit libraries, art gal- 
leries, and museums. 

¢ The definition of “charitable insti- 
tutions” means 1) FNPCs operating 
physical facilities in the State of Florida 
which provide a reasonable percentage 
of charitable services to those unable 


to pay; or 2) those NPOs qualifying as 
charitable under IRC §501(c)(3). 

In addition, charitable trusts paying 
95 percent of their income to §501(c)(3) 
organizations are exempt from the first 
mill of the recurring two-mill intan- 
gibles tax." 

Ad Valorem Tax. All property owned 
by an NPO and used exclusively for a 
charitable, religious, scientific, or liter- 
ary purpose (exempt purpose) is eligible 
for a complete exemption from ad valo- 
rem taxation following the application 
by an NPO and approval by the county 
property appraiser or, upon appeal, by 
the value adjustment board." If the 
property is used by an NPO predomi- 
nantly for an exempt purpose, the NPO 
is eligible for a pro rata exemption un- 
der the same application and approval 
procedures. In addition, other exemp- 
tions may be available to certain NPOs. 


Fund Raising 

In addition to the previously dis- 
cussed substantiation and disclosure 
requirements imposed under federal 
tax law, the State of Florida regulates 
fund-raising activities. Under the So- 
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Siver Insurance Consultants brings an entirely new meaning to litigation support for 
lawyers handling insurance cases. Our professional staff includes senior consultants with both 
a law degree and insurance industry experience. This combination allows us to furnish both 
consultation and expert testimony. We can assist in developing theories of recovery and 
damages, anticipation of defenses, coverage interpretations, discovery strategy and in locating 


Typical Siver involvement may include: insurance industry custom and practice; bad faith; 
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licitation of Contributions Act, most 
“charitable organizations,” and all “pro- 
fessional solicitors” and “professional 
fund-raising consultants” are required 
to file an initial and annual registra- 
tion with the Florida Department of 
Agriculture and Consumer Services. 
The annual registration fee for chari- 
table organizations ranges from $10 to 
$400 depending on annual receipts. In 
addition, some cities and counties, such 
as Jacksonville, have ordinances requir- 
ing local registration. 

Charitable organizations include any 
NPO organized for benevolent, educa- 
tional, social welfare or advocacy, pub- 
lic health, environmental conservation, 
civic, or other eleemosynary purpose, or 
any person who in any manner employs 
a charitable appeal as the basis for any 
solicitation or an appeal that suggests 
that there is a charitable purpose to any 
solicitation. Professional solicitors are 
persons who solicit contributions for a 
fee or employ others to do so. Profes- 
sional fund-raising consultants are per- 
sons who design solicitation campaigns 
for a fee but do not solicit or take cus- 
tody of contributions. The following are 
excluded from the definition of profes- 
sional solicitors and professional fund- 
raising consultants: bona fide volun- 
teers or bona fide employees or salaried 
officers of charitable organizations 
maintaining a permanent establish- 
ment in Florida, and attorneys, invest- 
ment counselors, or bankers who advise 
another person to make a charitable 
contribution. 

There are two alternative forms of 
registration for charitable organiza- 
tions. First, if the charitable organiza- 
tion has annual receipts of $25,000 or 
less and engages in fund raising 
through volunteers, members, officers 
or permanent employees, the charitable 
organization is required to file a state- 
ment setting forth: the name and ad- 
dress of the organization; the principal 
executive personnel; the purpose of the 
organization; the basis for its tax-ex- 
empt status; and a copy of a financial 
statement or, if applicable, a return filed 
with the IRS. 

Second, if the charitable organization 
has more than $25,000 of annual re- 
ceipts or engages professional solicitors 
or professional fund-raising consult- 
ants, the charitable organization is re- 
quired to file a statement setting forth, 
among others, the following: the pur- 
poses for the solicitations; the methods 


of solicitation; a determination letter 
from the IRS; an IRS Form 990; and, if 
applicable, the names, address, com- 
pensation arrangement, and contracts 
with professional solicitors or profes- 
sional fund-raising consultants. Accord- 
ingly, charitable organizations employ- 
ing professional solicitors or 
professional fund-raising consultants 
should verify that such individual or 
organization is registered and that the 
terms of the contract satisfy the re- 
quirements imposed on all such con- 
tracts. 

In addition to the registration re- 
quirements, the Solicitation of Contri- 
butions Act regulates solicitations by 
prohibiting misleading representations, 
and by requiring every printed solici- 
tation, written confirmation, receipt, or 
reminder of a contribution to include a 
conspicuously displayed disclosure in 
capital letters in the form and sub- 
stance required under FS. §496.411. 

All practitioners should be aware that 
there are significant penalties for vio- 
lations of the Solicitation of Contribu- 
tions Act. Certain violations constitute 
unfair or deceptive trade practices. In 
addition, civil penalties may be imposed 
for minor violations and criminal pen- 
alties may be imposed for willful viola- 
tions. 


Conclusion 

The Florida Not For Profit Corpora- 
tion Act provides a self-contained, flex- 
ible framework accommodating both 
member and nonmember organizations. 
In some instances, such as voting 
rights, the act contains substantial 
variations from the Business Corpora- 
tion Act. 

All eligible nonprofit organizations 
should request a determination letter 
as to federal tax exemption. Federal tax 
exemption under IRC §501(c)(3) pro- 
vides the most tax advantages but re- 
quires nonprofit organizations to limit 
the purpose and the scope of activities. 

There are numerous state tax exemp- 
tions available to nonprofit organiza- 
tions; however, the availability of an 
exemption often depends on three fac- 
tors: the purpose and activities of the 
organization; the classification of fed- 
eral tax exemption; and whether the 
organization is formed under the 
Florida Not For Profit Corporation Act. 

Finally, practitioners should be aware 
of the registration and solicitation re- 
quirements under the Solicitation of 
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Contributions Act and should inquire 
as to any local registration require- 
ments.Q 


1 Fxa. Stat. §617.01011, et seq. 

? “Such purposes include, without limita- 
tions, charitable, benevolent, eleemosynary, 
educational, historical, civic, patriotic, politi- 
cal, religious, social, fraternal, literary, cul- 
tural, athletic, scientific, agricultural, hor- 
ticultural, animal husbandry, and profes- 
sional, commercial, industrial, or trade as- 
sociation purposes.” Jd. §617.0301. 

3 Id. §§617.0601(3) and 617.0721(1). 

4 LR.C. §§162 and 170(a), (c). 

5 L.R.C. §509. Although I.R.C. §509 does not 
use the term “public charity,” such term gen- 
erally refers to an organization described in 
LR.C. §509(a)(1)-(3). 

6 Fia. Stat. §617.0835; I.R.C. §§4940 
through 4946. 

7 LR.C. §507. 

LR.C. §170(f)(8). 

® Fra. Stat. §220.13(2)(h). 

10 Td. §212.02(2). 

"Id. §§212.04(2)(a)2.a, 212.08(7)(n), 
212.08(7)(0)1.a, 212.08(7)(0)1.b. 

2 Td. §199.183(2). 

13 Td. §199.185(4). 

4 Td. §§196.192, 196.195, and 196.196. 
15 Td. §496.401, et seq. 
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here have been many ar- 

ticles written in The Florida 

Bar Journal professing to 

make homestead easy. 
Hardly. Let’s add some smoke to the 
haze. 

This article will focus on the descent 
of homestead property when the prop- 
erty has been devised in violation of the 
Florida Constitution because the dece- 
dent was survived by a spouse. Most 
practitioners rightfully adhere to the 
premise that if the homestead devise is 
constitutionally prohibited, the prop- 
erty descends by operation of F.S. 
§732.401 (1995), to the spouse for life 
with a vested remainder in the lineal 
descendants. 

Many of us either have or will face a 
situation in which the homestead prop- 
erty was devised in contravention of the 
Florida Constitution. Think about this 
example: The decedent, survived by a 
spouse and adult children, devises the 
homestead property to a nephew. What 
is the result? Of course, the property 
descends to the spouse for life, with the 
vested remainder interest in the adult 
children. 

How can this result be avoided? One 
tool is for the spouse to disclaim her 
interest in the homestead property, pur- 
suant to the disclaimer statute, FS. 
§732.801 (1995). Under the disclaimer 
statute, the spouse is deemed to have 
predeceased the decedent. As such, City 
National Bank of Florida v. Tescher, 578 
So. 2d 701 (Fla. 1991), controls. The 
homestead devise is no longer prohib- 
ited. The property passes to the nephew 
under the decedent’s will. 

What happened to the vested remain- 
der interest of the adult children, you 
ask? Do not property rights vest at the 
moment of the decedent’s death? How 
can a spouse make an election to waive 
her homestead rights after the death 
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Homestead—The Post-Death Spousal Disclaimer: 
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of the decedent, making a prohibited 
homestead devise lawful? An alterna- 
tive outcome from the above example 
is that the adult children have a vested 
remainder interest in the property and 
if the spouse disclaims her interest in 
the property, the property passes fee 
simple to the adult children. 

These differing views were expressed 
or inferred in two circuit court deci- 
sions, both of which were affirmed on 
appeal without written opinion. This 
article will discuss these two circuit 
court opinions. Only the appellate 
courts can truly clarify this rather lim- 
ited, but interesting segment of home- 
stead law. 

We first start off with the basics. The 
Florida Constitution prohibits the de- 
vise of homestead property when the 


decedent is survived by a spouse or mi- 
nor child, except that the homestead 
may be devised to the spouse if there is 
no minor child. Fla. Const., art. X, §4. 
If a decedent is survived by a spouse, 
the only permitted devise of the home- 
stead property is a fee simple interest 
to the spouse. Any other devise is pro- 
hibited and void. Jn Re: Estate of Finch, 
401 So. 2d 1308 (Fla. 1981). 

Although the Florida Constitution 
places a restraint on the right to devise 
homestead property, it is silent as to the 
descent of improperly devised home- 
stead. The legislature filled in this gap 
by the enactment of F.S. §732.401(1) 
(1995), which provides: 

If not devised as permitted by law and the 
Florida Constitution, the homestead shall 
descend in the same manner as other intes- 
tate property; but if the decedent is survived 
by a spouse and lineal descendants, the sur- 
viving spouse shall take a life estate in the 
homestead, with a vested remainder to the 


lineal descendants in being at the time of 
the decedent’s death. 


If the homestead property is not de- 
vised as permitted by the Florida Con- 
stitution, the homestead property de- 
scends pursuant to this homestead 
intestate statute regardless of the in- 
tent of the decedent. King v. Ellison, 648 
So. 2d 666 (Fla. 1994). 

In the instant example, the home- 
stead intestate statute provides the 
spouse with a life estate in the prop- 
erty with a vested remainder in the 
adult children. These interests vest 
immediately upon the death of the de- 
cedent. Cavanaugh v. Cavanaugh, 542 
So. 2d 1345 (Fla. lst DCA 1989). FS. 
§732.101(2) (1995) provides that the 
decedent’s death is the event that vests 
the heirs’ right to intestate property. 

It is well settled that a spouse may 
waive her homestead rights prior to the 
death of the decedent pursuant to FS. 
§732.702(1) (1995). See also Tescher, 
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578 So. 2d 701. In Tescher, the spouse 
waived his homestead rights pursuant 
to an antenuptial agreement. The only 
other interested persons in the home- 
stead property were the adult children 
and grandchildren of the decedent. The 
court treated the spouse’s waiver as “the 
legal equivalent of predeceasing the 
decedent” for the purpose of determin- 
ing whether the devise was constitu- 
tionally prohibited. The court deter- 
mined that because of the spousal 
waiver, the decedent died with no one 
entitled to the constitutional protection; 
therefore, the property lawfully devised 
could be sold by the personal represen- 
tative. The adult children and grand- 
children were not part of the class which 
the constitution intended to protect 
under art. X, §4(c). 

What is the result when the spouse 
files a post-death disclaimer of interests 
in the homestead property and/or fails 
to object to the disposition of the home- 
stead property provided by the will? In 
In Re: Estate of Joseph T. Ryerson, Jr., 
No. 93-307 (Fla. 15th Cir. Ct., June 17, 
1993), aff'd, per curiam, No. 93-2074 
(Fla. 4th DCA, July 20, 1994), the trial 
court found that the post-death spou- 
sal disclaimer was ineffective to divest 
the adult children of their vested re- 
mainder interest in the property. How- 
ever, inJn Re: Estate of Harry Sudakoff, 
No. 91-87 (Fla. 12th Cir. Ct., March 25, 
1994), aff'd, per curiam, No. 94-02102 
(Fla. 2d DCA, March 10, 1995), the trial 
court found that, because of the post- 
death disclaimer, the homestead devise 
was lawful. 


The Sudakoff Theory 

What is wrong with providing a 
spouse with the election to take the 
homestead property as it is devised 
under the will or take a life estate in 
the property? Certainly, the spouse is 
the only constitutionally protected per- 
son in this instance. Tescher, 578 So. 2d 
701. If the spouse chooses to disclaim 
interest in the property, there is no con- 
stitutional reason to thwart the dece- 
dent’s wishes. 

A disclaimer seems to be the only 
device for the spouse to use to give cre- 
dence to the decedent’s wishes. The dis- 
claimer statute provides that the dis- 
claimed interest shall descend in the 
same manner “as if the disclaimant had 
died immediately preceding the death 
[of the decedent]. . . . The disclaimer 


shall relate to that date for all purposes, 
whether recorded before or after the 
death or other event.” F.S. §732.801(3) 
(1995). Thus, by reason of the dis- 
claimer, the spouse becomes “function- 
ally dead” at the time of the decedent’s 
death, and the homestead property 
passes lawfully under the will. 

This position is somewhat supported 
by dicta in the case of In Re: Estate of 
Cleaves, 509 So. 2d 1256 (Fla. 2d DCA 
1987). The court in Cleaves held that 


any devise of less than 100 percent of 
the homestead property to the surviv- 
ing spouse was constitutionally invalid 
causing the property to descend in ac- 
cordance with F.S. §732.401(1). The 
court then stated: 


[W]e realize that homestead rights may be 
legally dealt with by a surviving spouse in 
whom the rights have vested. [citations omit- 
ted] For instance, after the decedent’s death, 
[the surviving spouse] could have disclaimed 
her interest in the homestead by filing a 
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signed writing in accordance with the re- 
quirements of section 732.801, Florida Stat- 
utes (1985). 

Id. at 1259. 

The Sudakoff trial court was per- 
suaded by this dicta to extend the 
Tescher ruling to post-death disclaim- 
ers. 

Finally, there is the issue of stand- 
ing. If the spouse does not object to the 
prohibited disposition of the homestead 
property, who else has standing to as- 
sert the constitutional protection? The 
Second District Court of Appeal (which 
affirmed the Sudakoff case without 
opinion) has held that, when there ex- 
ists no family member with standing to 
raise the homestead issue, a personal 
representative could not challenge the 
improper transfer of homestead prop- 
erty. In Re: Estate of Morrow, 611 So. 
2d 80 (Fla. 2d DCA 1992). Arguably 
under Morrow, other than the spouse, 
there is no one who could object to such 
an improper devise, and the homestead 
property, therefore, passes lawfully 
under the will. 


The Ryerson Approach 

The Ryerson decision rejects the no- 
tion that a spousal disclaimer can di- 
vest the vested rights of the adult chil- 
dren. 

In Ryerson, the trial court pointed out 
that the disclaimer statute is not de- 
signed to defeat a vested interest of one 
who is not a disclaimant. The disclaimer 
statute merely permits a person to dis- 
claim an interest in property. The only 
property interest the spouse had in this 
instance was a life estate in the prop- 
erty. She could not disclaim an interest 
greater than what she had. The Ryerson 
trial court concluded that the remain- 
der interest of the adult children be- 
came vested at the time of the dece- 
dent’s death and was not subject to 
divestment by the spouse. 

This position is supported by dicta in 
Jacobs v. Jacobs, 633 So. 2d 30 (Fla. 5th 
DCA 1994). Jacobs involved an award 
of attorneys’ fees against the spouse 
under F‘S. §57.105(1) (1987). One of the 
points considered by the Fifth District 
Court was the spouse’s claim that she 
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could waive her homestead rights after 
the death of her husband and take the 
homestead property under the residu- 
ary clause of the husband’s will. This 
would have eliminated the adult 
children’s vested rights in the property. 
The Jacobs court found that the 
spouse’s position was not frivolous, but 
in doing so, distinguished Tescher from 
a post-death disclaimer case. The 
Jacobs court inferred that the waiver 
must occur prior to the decedent’s death 
to avoid the vesting of the remainder 
interest. At the time of the decedent’s 
death, there was a surviving spouse 
causing the devise to fail and the re- 
mainder interest to vest. 

A problem with the post-death dis- 
claimer cure for the constitutionally 
prohibited devise is whether a statute 
can cure a constitutionally defective 
instrument. Tescher seems to imply that 
a statute can somehow modify consti- 
tutional requirements. If so, the hold- 
ing in Tescher may be extrapolated to 
conclude that the post-death disclaimer 
creates the fiction that the spouse is 
“functionally dead” at the time of the 
decedent’s death and, therefore, the 
devise is no longer constitutionally pro- 
hibited. Certainly, only the spouse in 
this instance is part of the constitution- 
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ally protected class. Who else could ob- 
ject? Nevertheless, it seems that an 
adult child whose interest in the home- 
stead property vested at the time of the 
decedent’s death, has a property right 
or interest in the homestead property 
and standing to contest the improper 
devise. 

What is difficult to fathom is the con- 
cept that the disclaimer statute, or any 
statute, can be a cure for something 
that the Florida Constitution prohibits. 
It has long been held that if homestead 
property is alienated in violation of the 
Florida Constitution, subsequent 
events cannot breathe life into the in- 
strument. Gotshall v. Taylor, 196 So. 2d 
479 (Fla. 4th DCA 1967); Sigmund v. 
Elder, 631 So. 2d 329 (Fla. lst DCA 
1994); Nelson v. Boyer, 412 So. 2d 31 
(Fla. 2d DCA 1982); Robbins v. Robbins, 
360 So. 2d 10 (Fla. 2d DCA 1978). If the 
devise of homestead property is consti- 
tutionally prohibited at the time of a 
decedent’s death, the logical conclusion 
is that the devise shall remain uncon- 
stitutional, notwithstanding the actions 


of anyone, including the legislature. 
Finally, it seems that providing the 
spouse with an election to either dis- 
claim and take under the will or accept 
the statutory life interest creates com- 
plete uncertainty and confusion, at least 
for the nine-month disclaimer period. 
For instance, in the example above, the 
wife could collide with the nephew or 
adult children in the decision to file a 
disclaimer. This new spousal election is 
not provided in the probate code and 
permits the spouse to determine 
whether the devise is constitutional or 
unconstitutional for a nine-month pe- 
riod. Is it not the constitution that de- 
termines the legality of the devise? 


Conclusion 

Just when you think homestead can 
be made easy, it becomes a quagmire. 
Can a post-death spousal disclaimer 
cure a constitutionally prohibited de- 
vise? The positions for and against such 
a cure are certainly reasonable as re- 
flected in the differing views of two cir- 
cuit court cases. Hopefully, the legisla- 


ture or the courts will clarify this 
segment of homestead law to add cer- 
tainty to post-death estate planning. 

To permit a spouse to disclaim inter- 
est in the homestead property and take 
under the will is certainly practical. In 
the instance where there are no minor 
children, the spouse is the only pro- 
tected person under the Florida Con- 
stitution. Giving the spouse this added 
election is to provide the spouse added 
protection and the ability to see to it 
that the wishes of the decedent are fol- 
lowed. 

In contrast, the constitutional prohi- 
bition against the devise of homestead 
property and legislative result are clear. 
If a devise is constitutionally prohibited 
because the decedent was survived by 
a spouse, the property passes intestate 
to the spouse with a vested remainder 
in the lineal descendants. This result 
may not be popular or practical, but 
unless and until the Florida Constitu- 
tion and/or laws are amended, the 
courts are duty bound to follow these 
specific provisions. 
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“was intended as a shield, 

and not a sword.”' A party 

may attempt to use the attor- 
ney-client privilege as a sword if the 
party bases a claim or defense on mat- 
ters the proof of which requires the in- 
troduction of privileged information 
into evidence, and then raises the privi- 
lege to thwart discovery. The classic 
case is a legal malpractice plaintiff who 
hopes to selectively raise the attorney- 
client privilege. Florida law prevents 
such use of the privilege. In such a situ- 
ation, the law deems the plaintiff to 
have impliedly waived the attorney-cli- 
ent privilege by injecting into litigation 
issues that necessarily require explora- 
tion of otherwise privileged matters.” 
This involuntary waiver of privilege is 
known as issue injection, implied 
waiver, or the “at-issue” doctrine. These 
three titles are synonymous and are 
used interchangeably—this article will 
use the term “issue injection” to de- 
scribe this doctrine. 

This article examines the develop- 
ment of the issue injection doctrine and 
the corresponding involuntary waiver 
of privilege, and focuses primarily on 
waiver of the attorney-client privilege. 
Issue injection was first recognized in 
Florida in 1957, in the accountant-cli- 
ent privilege context.’ Since then, 
through the most recent federal and 
state decisions, the doctrine has become 
well established in Florida’s common 
law.* 

Simply stated, the law of issue injec- 
tion provides that a party waives the 
privilege if that party “injects into the 
case an issue that in fairness requires 
an examination of otherwise protected 
communications.” Under this doctrine, 
a party may not-use the attorney-client 
privilege to prejudice the opponent’s 
case or to disclose some selected com- 


he attorney-client privilege © 
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Under the law of 
issue injection, if a 
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that requires an 
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munications for self-serving purposes.® 

Because application of the issue in- 
jection doctrine is driven by fact-specific 
situations, a review of case law inter- 
preting the doctrine illustrates the cir- 
cumstances in which the doctrine does, 
and does not, apply. 


Early Case Law: 
Focus on Fairness 

Savino v. Luciano, 92 So. 2d 817 (Fla. 
1957), was the first Florida case that 
addressed the issue injection doctrine, 
although not by name. In Savino, the 
plaintiff filed suit for an accounting and 
for profits allegedly due under an em- 
ployment contract. The defendant filed 
an answer, alleging that nothing was 
owed to the plaintiff under the contract, 
and relied upon an audit and report of 
an accountant in support of his allega- 
tions.’ When the plaintiff sought pro- 


duction of the audit and report prepared 
by the accountant, the defendant raised 
the accountant-client privilege. Con- 
vinced that the defendant would rely on 
the audit and report in proof of his de- 
fense and counterclaims, the Supreme 
Court held that the defendant waived 
the right to claim the privilege: 


And when a party has filed a claim, based 
upon a matter ordinarily privileged, the 
proof of which will necessarily require that 
the privileged matter be offered in evidence, 
we think that he has waived his right to in- 
sist, in pretrial discovery proceedings, that 
the matter is privileged.* 


Implicit in the Savino opinion is a 
sense of justice and fair play; the court 
would not allow the defendant to take 
inconsistent positions. A related ra- 
tionale for finding waiver in this situa- 
tion is that the selective use of privi- 
leged information by one side may 
“garble” the truth.® Indeed, when a 
party introduces part of a communica- 
tion as evidence, justice insists that the 
opposing party be allowed to examine 
the entire communication. 

Accordingly, courts uniformly hold 
that a privilege is waived when a party 
“place[s] information protected by it in 
issue through some affirmative act for 
his own benefit,” because “to allow the 
privilege to protect against disclosure 
of such information would be manifestly 
unfair to the opposing party.”” 

Hearn v. Rhay, 68 F.R.D. 574 (E.D. 
Wash. 1975), is often cited in Florida 
cases as authority on this subject. In 
Hearn, a prison inmate sued several 
prison officials in their official capaci- 
ties for civil rights violations. The 
prison officials invoked the defense of 
qualified immunity. The court held that, 
by invoking this defense, the officials 
impliedly waived any privilege regard- 
ing information “germane” to the de- 
fense."' The court concluded to deny the 


privileged information to plaintiff 
would deny the “information necessary 
to ‘defend’ against defendants’ affirma- 
tive defense.”'? The court ultimately 
determined the benefit to be achieved 
from disclosure outweighed the result- 
ing injury to the attorney-client rela- 
tionship, and noted that plaintiff’s need 
“inextricably merged with the elements 
of plaintiff’s case and defendants’ affir- 
mative defense.” 

The factors common to decisions 
which hold that the injection of issues 
into a case result in a waiver of privi- 
lege include the following: 

(1) assertion of the privilege was the result 


of some affirmative act, such as filing suit, 
by the asserting party; 


(2) through this affirmative act, the assert- 
ing party put the protected information at 
issue by making it relevant to the case; and, 


(3) application of the privilege would have 
denied the opposing party access to informa- 
tion vital to its defense. * 


Where these three conditions exist, a 
court should find that the privilege is 
waived. 


GAB Business Services and 
Home Insurance Company 

GAB Business Services, Inc. v. Syndi- 
cate 627, 809 F.2d 755 (11th Cir. 1987), 
and Home Insurance Company v. Ad- 
vance Machine Company, 443 So. 2d 165 
(Fla. 1st DCA 1983), illustrate the fact- 
specific focus of the issue injection doc- 
trine, and how subtle differences in le- 
gal theories may affect the application 
of the doctrine. 

GAB Business Services is a prime 
example of the proper application of this 
doctrine. GAB Business Services in- 
volved a dispute between an insurer 
and its claims adjuster over liability 
following the death of an insured race 
horse.’° The insurer sued its adjuster 
seeking reimbursement for the ex- 
penses of its settlement with its in- 
sured. In discovery, the adjuster sought 
to question one of the insurer’s attor- 
neys who was involved in the settle- 
ment negotiations as to the substance 
of the negotiations and the underlying 
evaluation behind them. The attorney 
refused to answer on the grounds of 
privilege. When the adjuster sought 
judicial intervention, the district court 
denied its motion to compel.’® The jury 
ultimately returned a verdict for the 
insurer. 

The GAB Business Services court re- 


versed and ordered a new trial. It noted 
that, in the normal case, inquiry of the 
type sought by the adjuster would be 
prevented by the attorney-client privi- 
lege.'” However, because the insurer 
was compelled to offer evidence as to 
the strength of the insured’s case in or- 
der to prevail on its claim, the court held 
the insurer waived its attorney-client 
privilege by injecting into the lawsuit 
an issue that required testimony from 
its attorneys or testimony regarding the 
reasonableness of its attorneys’ con- 
duct. Accordingly, the court found the 
district court should have allowed dis- 
covery into the insurer’s motivation for 
the settlement."* 

In contrast, Home Insurance Com- 
pany provides an example of a situa- 
tion in which the doctrine does not re- 
quire a finding of privilege waiver. The 
Home Insurance Company court recog- 
nized the existence of the doctrine, but 
found that it did not apply.'® 

In Home Insurance Company, Home 
Insurance brought a contribution action 
against former codefendants in a case 
involving a malfunctioning electric 
pitching machine that seriously injured 
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a minor. Home Insurance settled with 
the minor, on behalf of all defendants, 
for $1,100,000.2° Home Insurance then 
brought a contribution claim against 
the defendants. Of course, one of the 
issues in a contribution action is 
whether the settlement was reasonable. 
The trial court found that Home Insur- 
ance waived its attorney-client privilege 
by “injecting” the issue of whether its 
settlement was reasonable by bringing 
the contribution action, and declined to 
enter a protective order that would have 
precluded discovery into privileged 
matters.”! 

The district court overruled the trial 
court’s order. The court stated that the 
attorney-client privilege is “designed 
precisely to enable people to bring and 
defend lawsuits. Consequently, if the 
mere bringing of a lawsuit waived the 
privilege, it would have little meaning- 
ful existence.” 

Apparently influencing the district 
court’s decision was FS. §768.31(d), 
which required Home Insurance to al- 
lege that its settlement was reasonable: 


We do not consider, however, that a party’s 
simple allegation in a contribution action 
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that a settlement was reasonable, made in 
compliance with a statute, takes the case out 
of the general rule that the mere bringing of 
an action cannot be said to have waived the 
attorney-client privilege.” 

More importantly, there was no evi- 
dence that Home Insurance planned to 
use privileged information as the basis 
for its case, which might thereby have 
made such information discoverable. 

Despite initial appearances to the 
contrary, GAB Business Services and 
Home Insurance harmoniously apply 
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the issue injection doctrine. The Home 
Insurance court stated the plaintiff in 
that case did not have to prove the 
settlement was reasonable; rather, the 
defendant had to show the settlement 
was unreasonable.“ The Home Insur- 
ance court noted the plaintiff was re- 
quired by law to allege that its settle- 
ment was reasonable.” Thus the plain- 
tiff was not “voluntarily” making privi- 
leged information an issue in its case. 
Further, because the defendant in 
Home Insurance could show by both 
objective and subjective factors that the 
settlement was unreasonable, it was 
unnecessary, from the prospective of 
fairness, that the attorney-client privi- 
lege be waived.” Finally, the Home In- 
surance court did note the defendant 
could question the plaintiff as to sub- 
jective information underlying its 
settlement, while allowing the plaintiff 
to raise the attorney-client privilege as 
to specific communications and infor- 
mation shown to fall within that privi- 
lege.”” 

GAB Business Services, on the other 
hand, involved a nonstatutory indem- 
nity claim, as opposed to a claim for 
contribution.* The GAB Business Ser- 
vices court noted the plaintiff had the 
burden of proving the reasonableness 
of its settlement, which it treated as an 
element of its damages, and which it 
cloaked behind the attorney-client 
privilege.” Most importantly, the court 
found the plaintiff would need to use 
privileged information to prove its 
case,*° which was not the case in Home 
Insurance. Accordingly, because fair- 
ness required that privileged informa- 
tion be disclosed in GAB Business Ser- 
vices, but not in Home Insurance (where 
privileged information was not needed), 
the cases are easily reconciled. 


Recent Case Law 

First Southern Baptist v. First Nat., 
610 So. 2d 452 (Fla. lst DCA 1992), 
applied the issue injection doctrine in 
a case concerning a mortgage foreclo- 
sure proceeding. In First Southern, the 
defendants affirmatively alleged that 
the plaintiff's predecessor in interest 
had defrauded them during the course 
of a bond transaction.*! The plaintiff 
deposed the attorney who handled the 
underlying transaction for the defen- 
dant. During his deposition, the attor- 
ney refused to answer questions on the 
basis of the attorney-client privilege. 
The plaintiffs filed a motion to compel 
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which was granted by the trial court. 
The district court affirmed the trial 
court’s finding that the defendant had 
injected issues protected by the attor- 
ney-client privilege into the heart of the 
litigation, and thereby waived the privi- 
lege.** Fairness was implicit in the 
court’s holding; the court would not al- 
low the defendant to make privileged 
information relevant (i.e., knowledge of 
fraud or reliance) and still hide behind 
the privilege. 

In Cuillo v. Cuillo, 621 So. 2d 460 
(Fla. 4th DCA 1993), on the other hand, 
the court held that a wife who sued to 
invalidate an antenuptial agreement on 
the grounds of fraud did not waive privi- 
leged attorney-client communications 
that took place at the time the agree- 
ment was signed, which supposedly 
evidenced her actual knowledge of the 
true extent of her husband’s assets. The 
Cuillo court made an explicit finding 
that the wife’s claims were not based 
on privileged information.* Indeed, the 
court stated the wife’s claims could be 
“proved without resort to communica- 
tions between the wife and her lawyer 
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....”%4 Because the claims could be 
proved without privileged information, 
Cuillo is in line with Savino and is not 
an aberration of the issue injection doc- 
trine. 

The court in McKinlay v. McKinlay, 
648 So. 2d 806 (Fla. lst DCA 1995), 
cited F.S. §90.507 in holding that the 
mediation communication privilege 
could be waived. In McKinlay, media- 
tion was held in a divorce proceeding 
at which the husband, wife, and their 
attorneys all signed a settlement stipu- 
lation.** The stipulation and the 
mediator’s report were filed with the 
trial court after the mediation. Later, 
the wife informed her attorney that she 
did not believe the stipulation was fair 
because she had been under “severe 
emotional distress” and was pressured 
into signing the stipulation.** The hus- 
band then filed a motion to enforce the 
mediation agreement.” 

At an evidentiary hearing, the hus- 
band sought to have the mediator tes- 
tify concerning the wife’s allegations of 
intimidation or duress at the media- 
tion.** The wife’s attorney objected on 
the ground that mediation matters are 
privileged and inadmissible, citing F.S. 
§§44.103(3) and 44.302(2). The hus- 
band’s counsel argued that the wife 
waived the privilege by contesting the 
integrity of the mediation proceedings. 
The trial court found the wife had not 
waived the mediation privilege and re- 
fused to allow the mediator to testify.*® 

The appellate court overruled. Al- 
though not explicitly stated, the doc- 
trine of issue injection obviously drove 
the decision of the appellate court: “[the 
wife], with only her side of the story 
presented, . . . invoked a statutory privi- 
lege to preclude testimony or a proffer 
from ... the mediator. These particu- 


lar facts lead us to conclude that Wife 
waived her statutory privilege of confi- 
dentiality. . . .”*° 


Conclusion 

Justice requires a determination that 
a party impliedly waives privileged in- 
formation when that party “injects into 
the case an issue that in fairness re- 
quires an examination of otherwise pro- 
tected communications.”*' This doctrine 
is grounded on the policy that when a 
party’s conduct reaches a certain point 
of disclosure, fairness requires that the 
privilege cease.** Although the general 
rule is that a party does not waive a 
privilege simply by bringing or defend- 
ing a lawsuit,“ fairness dictates that the 
privilege is waived if the privileged in- 
formation is required for a truthful reso- 
lution of an issue raised by a party.Q 
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ENVIRONMENTAL AND LAND USE LAW 


Conservation Easements in Florida: 
Do Unsubordinated Mortgages Pose a Threat? 


lorida Statutes §704.06 
(1993)' authorizes the con- 
veyance of a conservation 
easement right which “runs 
with the land.” The property owner can 
grant a conservation easement to a gov- 
ernmental entity or nonprofit organi- 
zation. If the conveyance document 
complies with the statute and is pub- 
licly recorded, the conservation ease- 
ment is enforceable against subsequent 
owners and assigns.” This article ad- 
dresses the impact of superior mort- 
gages on conservation easements. 

The grantor may waive any activities 
that will change the land’s natural char- 
acteristics. The grantor and grantee 
may agree that the conservation ease- 
ment terms will allow certain activities, 
such as agriculture or silviculture, but 
prohibit changes in use.’ As long as the 
applicable statutes are complied with, 
the agreement can be drafted to achieve 
the specific objectives of the parties to 
the agreement. This flexibility is one of 
the main advantages of conservation 
easements. 

Conservation easements are often 
conveyed to nonprofit organizations and 
government agencies with natural re- 
source protection goals. They are often 
donated from the landowner. In addi- 
tion, nonprofit organizations and gov- 
ernment agencies sometimes purchase 
conservation easement rights from the 
owner of an environmentally valuable 
area. 

Agencies often accept conservation 
easements as “mitigation” for loss of 
regulated natural resource areas such 
as wetlands and “in exchange” for de- 
velopment permits. 

A developer offering a conservation 
easement “in exchange” for a permit to 
destroy wetlands or other natural re- 
sources receives a valuable benefit soon 
after the permit is issued, when the de- 


In the absence of 
strong public policy 
justifications to the 

contrary, agencies 

should formally 
adopt rules that 
include requirements 
for conservation 
easements to be used 
as mitigation 


by Cheryl A. Denton 


velopment rights are realized. The pub- 
lic does not necessarily receive the full 
benefit of the mitigation unless there 
is true compensation for the valuable 
natural resources that were lost. 
Florida regulations address the ad- 
equacy of conservation easements. For 
example, the “mitigation banking rules” 
of the Florida Department of Environ- 
mental Protection and the water man- 
agement districts require the mitigation 
bank permit applicant to show a “suffi- 
cient legal or equitable interest” in the 
proposed conservation easement lands. 
The agency accepts satisfactory ease- 
ments as mitigation for loss of wetland 
areas on a developer’s property.‘ 
Conservation easements, created in 
accordance with F.S. §704.06 (1993), 
appear to protect against whatever ac- 
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tivities the conveyance documents pro- 
hibit. However, these conveyances of 
less than fee simple property interest 
may not always provide adequate pro- 
tection. 

One potential means by which a con- 
servation easement in Florida may be 
terminated is particularly likely. The 
foreclosure of a pre-existing, unsub- 
ordinated mortgage might eliminate 
the conservation easement. 


Extinguishing Subsequent 
Property Interests 

Florida law recognizes the lien theory 
of mortgages. Foreclosure takes place 
by judicial procedure instead of a 
nonjudicial foreclosure and power of 
sale procedure. In Florida, if a mort- 
gagor does not make scheduled pay- 
ments and default occurs, the mort- 
gagee must petition the court for 
foreclosure. The lender must join all 
other parties whose property interests 
could be foreclosed by the process. This 
could include all “junior” mortgagees 
and other lienors, as well as parties who 
claim a subsequent easement or other 
use restriction over all or part of the 
mortgaged property. 

The purchaser at a foreclosure sale 
generally acquires a title that is free 
and clear of all mortgages or other liens 
or interests junior or subordinate to the 
mortgage being foreclosed.’ Liens or 
other interests in the land, such as ease- 
ments, which were executed and re- 
corded previous to the mortgage being 
foreclosed generally bind the purchaser 
at a foreclosure sale.® 

One federal court interpreting 
Florida law considered the issue of the 
effect of mortgage foreclosure on an 
easement. In United States v. Roberts, 
788 F. Supp. 555 (S.D. Fla. 1991), the 
court granted an order of summary 
judgment in favor of the plaintiff who 


was foreclosing a mortgage for a small 
business administration loan secured 
by two vacant tracts of land. Subse- 
quent to the mortgage execution and 
recording, the defendant had sold one 
of the tracts of land and granted an ac- 
cess easement over the other tract. 

The only dispute was whether the 
“easement created over lands subject to 
a mortgage has priority or survives the 
foreclosure of the mortgage by the mort- 
gagee.” Id. at 556, 557. In concluding 
that there were no genuine issues of 
material fact, the court cited two ear- 
lier cases from other states in which an 
easement was extinguished by the fore- 
closure of a superior mortgage.’ The 
principle of “first in time, first in right” 
applied to terminate an easement by 
foreclosure of a mortgage that had been 
previously executed and recorded. 

There do not appear to be any re- 
ported cases considering whether a con- 
servation easement would be termi- 
nated by foreclosure. Even in the 
absence of reported case law, at least 
two prominent publications refer to the 
termination of conservation easements 
by mortgage foreclosure as though this 
result is assumed.*® 

Both publications recommend a sub- 
ordination agreement from a mortgagee 
to assure that the conservation ease- 
ment will not be terminated if the mort- 
gage is foreclosed. The mortgagee can 
agree that the mortgage will be subor- 
dinated to the conservation easement 
interest. The mortgagee waives the 
right to terminate the conservation 
easement if the mortgage on the prop- 
erty is ever foreclosed. 


Termination of a Conservation 
Easement by Foreclosure 

In the absence of an express, written 
subordination agreement, valid equi- 
table arguments support judicially pro- 
tecting a conservation easement from 
termination in a mortgage foreclosure 
action. In particular, when a conserva- 
tion easement is conveyed to mitigate 
for adverse effects of the development 
on natural resources, the public inter- 
est may be judicially protected by ap- 
plication of equitable principles. 

In many cases, the permit itself could 
be an interest that binds the foreclos- 
ing mortgagee to the perpetual conser- 
vation easement terms. Although a per- 
mit might not be a property interest 
that binds subsequent landowners and 
assignees, the subsequent landowners 


and assignees may need to show con- 
tinuing compliance with all permit con- 
ditions, including conservation ease- 
ments, in order to transfer the permit 
from the previous property owner. Be- 
fore a permit can be transferred from 
the developer to a purchaser at a fore- 
closure sale, compliance with the per- 
mit conditions must be shown. There- 
fore, the foreclosing mortgagee might 
not even attempt to terminate a con- 
servation easement that was required 
by a permit. 

Even if the foreclosing mortgagee did 
wish to terminate a conservation ease- 
ment associated with a permit condi- 
tion, the court might not allow it. In the 
case of United States v. Norris and First 
Citizens National Bank, 937 F.2d 286 
(6th Cir. 1991), the federal court of ap- 
peals for the Sixth Circuit upheld a 
lower court’s order to the bank which 
acquired ownership of the property 
through mortgage foreclosure. The 
bank was required to allow restoration 
of the property to its former wetlands 
state. The former owner agreed to re- 
move an illegal levee as part of a settle- 


ment with the federal government for 
a violation of federal wetlands laws.° 
The court did not accept the bank’s “in- 
nocent purchaser” defense to prevent 
the wetlands restoration. The court 
stated, “If the bank lent more than a 
quarter of a million dollars without in- 
specting the property by which the loan 
was to be secured, the bank acted im- 
prudently. It acted no less prudently, we 
believe, if it saw the new levee and 
failed to satisfy itself that the necessary 
permit had been issued.” Jd. at 288. 
Like the bank in the Norris case, a 
mortgagee would be acting imprudently 
if it did not inspect the property or re- 
quire notification of permit application 
agreements with regulatory agencies 
regarding development of wetlands or 
other regulated natural resources on 
the property. A court could protect the 
conservation easement from termina- 
tion in the same way that the Norris 
court upheld the government’s agree- 
ment with the levee builder. A reason- 
able lender should balance its mortgage 
privity against such equitable concerns. 
The Norris court did not refer directly 
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to the priority of the previous owner’s 
agreement as a property right. The 
court’s reasoning, however, is similar to 
arguments used in cases involving the 
question of priority of leases or other 
interests when a mortgage is foreclosed. 
A mortgagee’s implied agreement to 
subordinate the mortgage interest to 
some other interest such as a lease or 
easement might create an “equitable 
subordination.” 

One could argue that a mortgagee 
impliedly subordinates its lien interest 
to the conservation easement because 
it knew or should have known that the 
mortgagor intended to get permits to 
develop areas such as wetlands on the 
property. A mortgagee might be im- 
puted to know that regulated natural 
resource areas, such as wetlands, are 
usually developed only after mitigation 
for the natural resource loss is offered 
by the developer and accepted by the 
permitting agency. 

A perpetual conservation easement 
conveyed to a nonprofit organization or 
government entity is a common form of 
wetlands mitigation. An implied subor- 
dination argument might bar a 
mortgagee’s foreclosure of a conserva- 
tion easement. This could also estop 
unjust enrichment of the mortgagee 
through a foreclosure sale of land with 
wetland development permits but no 
conservation easements. 


Practices of Conservation 
Easements Grantees 

This author conducted extensive tele- 
phone interviews with numerous indi- 
viduals from nonprofit organizations 
and governmental agencies who acquire 
conservation easements for various 
purposes. There is currently no uniform 
approach in Florida regarding mort- 
gages in existence at the time of the 
conservation easement conveyance. 

The federal government considers the 
possibility of mortgage foreclosure and 
resulting conservation easement termi- 
nation to be a serious threat. It will not 
accept a conservation easement as a 
perpetual property interest for income 
tax deduction purposes unless the do- 
nor shows that there was either no 
mortgage on the property at the time 
of conservation easement conveyance or 
that any mortgagee of the property ex- 
ecuted a subordination agreement that 
was recorded along with the conserva- 
tion easement conveyance document. 
Since many donations of conservation 


There is currently 
no uniform approach 
in Florida regarding 

mortgages in 
existence at the 
time of the 
conservation 
easement conveyance 


easements are used as income tax de- 
ductions, the donors often take care of 
subordination agreements or evidence 
of unmortgaged property without hesi- 
tation. 

Income tax deductions generally are 
not allowed when the grantor of the 
conservation easement obtains a sub- 
stantial benefit from the conveyance— 
as in the case of a conservation ease- 
ment that is sold or provided as 
mitigation so that a developer can get 
a permit to develop land elsewhere. In 
the latter case, the grantee might be an 
environmental regulatory agency or 
sometimes a nonprofit organization 
approved by the environmental regula- 
tory agency. 

Nonprofit organizations are often fa- 
miliar with conservation easement do- 
nation procedures. Based on interviews 
by this author, these nonprofit organi- 
zations also seem quite familiar with 
the need for mortgagee subordination 
agreements, even in the absence of in- 
come tax deductions, to protect the con- 
servation easement from termination in 
the event of mortgage foreclosure. 

This author interviewed attorneys 
and permitting staff from the Florida 
Department of Environmental Protec- 
tion and two of the state’s largest wa- 
ter management districts. The agencies 
routinely accept conservation ease- 
ments as mitigation for permitted loss 
of natural resources such as wetlands. 
These agencies are only beginning to 
request title and encumbrance searches 
of property. Their concern appears to be 
whether the lands are privately held 
uplands. Without knowledge of mort- 
gages on the property, agencies appar- 
ently have no procedure for obtaining 
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subordination agreements from mort- 
gagees. Several individuals interviewed 
said that they had never thought about 
the possible problem of conservation 
easement termination by mortgage 
foreclosure. They did not believe that 
their agency had ever considered or 
adopted any policy toward the possible 
problem. 

There is no system in place by which 
conservation easements conveyed to 
environmental regulatory agencies can 
be readily identified or even located on 
any mapping or other record of permit- 
ted projects. Without an information 
retrieval system, there is virtually no 
means to determine whether conserva- 
tion easements are subject to possible 
termination by a superior unsub- 
ordinated mortgage. 

The absence of adequate knowledge 
about currently held conservation ease- 
ments and absence of agency policy to- 
ward future acceptance of conservation 
easements with possible mortgages ap- 
pear to be a serious public policy issue 
that should be addressed. If the prop- 
erty which is protected by a conserva- 
tion easement is owned by another en- 
tity separate from the development 
property which is benefited by the per- 
mit, the equitable arguments discussed 
previously would be even less convinc- 
ing to a court asked to terminate a con- 
servation easement as part of a mort- 
gage foreclosure action. 


Recommendations 

Even without any reported cases 
dealing with the issue of termination 
of a conservation easement by a mort- 
gage foreclosure action, environmental 
agencies have a responsibility to err on 
the side of caution. Any mortgages must 
be subordinated to the conservation 
easement, by the mortgagee, at the time 
of conservation easement conveyance 
and recording. 

In the absence of strong public policy 
justifications to the contrary, agencies 
should formally adopt rules that include 
these practices as requirements for con- 
servation easements. As previously dis- 
cussed, this is especially important for 
protecting the public interest in miti- 
gation banking rules. As Florida’s popu- 
lation continues to grow, the public in- 
terest in protecting the remaining 
natural resources through perpetual 
conservation easements and other 
means becomes increasingly im- 
portant.U 


' The original effective date of this statute 
creating a perpetual conservation easement 
right in Florida was in 1976. The statute was 
amended in 1986 and again in 1993. 

2 See generally Shelby D. Green and Will- 
iam R. Ginsberg, Conservation Easements, 
in PowELL ON REAL Property Ch. 34A (1993 
revision) (Rel. 64-8/93). 

3 As indicated in FLa. Star. $704.06 (1993), 
the “conservation easement” designation can 
include uses of land or water areas that re- 
tain their natural, scenic, open, agricultural, 
or wooded condition and can also include 
uses such as historical or archeological pres- 
ervation. 

4 See Fia. Apmin. Cope subsection 62- 

342.400: “(3) The banker shall: (a) have suf- 
ficient legal or equitable interest in the prop- 
erty to meet the requirements of section 
62-342.650; ... .” Also see ADMIN. CoDE 
subsection 62-342.650: 
“(1) Before Mitigation Credits may be used 
from a Mitigation Bank or any phase of a 
Mitigation Bank, the banker shall either a) 
cause a fee interest to be conveyed to the 
Board of Trustees of the Internal Improve- 
ment Trust Fund (“Board of Trustees”), or 
b) cause a conservation easement to be con- 
veyed to both the Department [of Environ- 
mental Protection] and the [Water Manage- 
ment] District... . 
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“(2) All conservation easements shall be 
granted in perpetuity without encum- 
brances, unless such encumbrances do not 
adversely affect the ecological viability of the 
Mitigation Bank. All conservation easements 
shall be of a form and content acceptable to 
the Department and shall, at a minimum, 
be consistent with all the requirements and 
restrictions of Section 704.06, F.S., except as 
provided in subsection 62-342.650(9).” 

5 See generally Grant S. & A. 
WuitTMaN, LAND TRANSACTION AND FINANCE at 
152, 154 (2d ed., 1988). 

8 See generally Jon W. Bruce & JAMEs W. 
Ey, Jr., THE Law oF EASEMENTS AND LICENSES 


IN Law 49.12 (1988). 

7 Kling v. Ghilarducci, 3 Ill. 2d 454, 121 
N.E. 2d 752 (1954), and Bush v. Duff, 754 
P.2d 159 (Wyo. 1988). 

8 See Green supra, note 2 at 34A-49, and 
William R. Ginsberg, Chapter 11, Term and 
Termination: When Easements Aren’t For- 
ever, in JANET & Tuomas S. BarreTT, 
THE CONSERVATION EASEMENT HANDBOOK at 131 
(1988). 

° The parties stipulated that construction 
of a levee on the property adjacent to a navi- 
gable waterway was a violation of §404 of 
the Federal Water Pollution Control Act, 33 
U.S.C. §1344. 
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Screening Family Mediation 
for Domestic Violence 


ediation, a process where- 
by a neutral third person 
facilitates dispute resolu- 
tion, continues to expand 
throughout Florida.' Approximately 70 
percent of cases sent to mediation settle 
at that time. The mediator cannot de- 
cide for the parties or even require the 
parties to agree; rather, the parties have 
the responsibility for making decisions.* 
Mediation is an attractive alternative 
in family disputes because it empow- 
ers the parties to devise their own 
agreements which meet their discrete 
and specific needs. However, mediation 
may be inappropriate, or at least prob- 
lematic and difficult, in cases that in- 
volve violence or other forms of abuse 
in the relationship.‘ Florida provides 
exemption from mediation if there is a 
“significant history of domestic abuse 
that would compromise the mediation 
process.”® 
It is troublesome to determine exactly 
what constitutes a “significant history 
of domestic abuse” that would “compro- 
mise” the mediation. Differentiating 
between domestic abuse which is 
chronic and always inappropriate for 
mediation and cases in which there may 
have been some abuse but where the 
parties can still bargain equally is dif- 
ficult. Unfortunately, there is no bright- 
line test. The key to successful family 
mediation is whether the abuse has cre- 
ated an unequal balance of power. 
Historically, violence between family 
members was tolerated by society and 
the legal system. Recently, victim ad- 
vocates have raised the consciousness 
and concern for victims of domestic vio- 
lence; legislatures and courts have 
criminalized acts of domestic violence. 
Police have replaced their traditional 
informal approach to domestic violence 
with mandatory arrest policies.* Do- 
mestic violence is a criminal act and 


The Florida Bar 
should require that 
before family law 
certification is 
granted, attorneys 
demonstrate an 
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domestic violence 
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bargaining or conditions for its cessa- 
tion should not occur.’ The act of vio- 
lence itself should never be mediated. 
However, issues that involve the fam- 
ily, such as child support and visitation, 
may be mediated in spite of the pres- 
ence of abuse if the process will ensure 
bargaining equality. 

Screening all family mediations is 
therefore imperative and should be 
mandated for all cases involving fam- 
ily issues* which may reach the court 
through either a civil petition or civil 
injunction process. States have been 
slow to require screening of all media- 
tion. This article will discuss 1) screen- 
ing cases to determine if mediation is 
appropriate whether the case enters the 
court system through a family law pro- 
cess or through a domestic violence in- 
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junction process, and 2) educating par- 
ticipants in the screening process. 


Screening Protocols 
in Family Law Cases 

Georgia’s Dispute Resolution Center 
has recently proposed mandatory 
screening of civil cases for domestic vio- 
lence in all court-centered mediation 
programs.’ If the screener determines 
the parties can bargain on reasonably 
equal terms, mediation may occur even 
if there has been domestic abuse. 
Florida should implement a similar 
screening protocol. All participants in 
family law mediation (judges, lawyers, 
clerks of court, and mediators) should 
work together to develop appropriate 
screening tools. 

Before any mediation occurs, the 
screener should always interview the 
parties separately or require them to 
complete a questionnaire in order to 
determine whether they can bargain 
equally. The parties are sometimes 
asked a single question, “[w]as abuse 
present in the marriage relationship?,” 
and then required to check off or tell 
the type(s) of abuse.’ 

Some authorities recommend that 
the first question asked should be 
whether the parties feel they can nego- 
tiate on an equal basis with their 
spouses. This inquiry may be followed 
with questions regarding “control” such 
as, “[hjave you ever felt that if you dis- 
pleased your partner you would have 
to pay the consequences?,” or questions 
regarding “self censorship” such as, 
“(hjave you ever decided not to do or say 
things because it would anger your 
partner?”" 

The screener may want to question 
each party separately in order to assess 
the abuse and determine each party’s 
readiness to end the relationship; abil- 
ity to put forth their own needs, inter- 


ests, and plans; and ability to negoti- 
ate in their own interest.'* The screener 
may ask questions about the many 
types of abuse including physical, 
sexual, economic, and emotional. 

Discerning the parties’ degree of risk 
and need for safety may also be diffi- 
cult.'* Out of fear for the consequences, 
the battered woman may find it hard 
to respond. Signs of domestic violence 
are not always easily recognizable. 
The victims may have experienced in- 
jury or severe threats of violence; the 
complex dynamics of domestic violence, 
secrecy, and distortions that shroud it 
may make recognition difficult.'® 
Screeners need an understanding of the 
range of violence and abuse to which a 
party may have been exposed, the strat- 
egies used for protection of the victim, 
and the ways the violence may impact 
the party psychologically, physically, 
economically, and socially.'® The 
screener may inquire as to whether the 
party fears physical abuse at the 
present time or if there is a restraining 
order in place. ~ 

Once the screener has made the de- 
cision that mediation is appropriate, the 
mediator may need to employ safety 
measures to protect the participants 
during mediation."” Such safety mea- 
sures may include: 1) spacious confer- 
ence rooms that allow for easy and un- 
encumbered escape, 2) conference 
tables that provide some barrier to im- 
mediate contact, 3) private meeting 
rooms, 4) clearly marked exits, 5) vis- 
ible presence of a peace officer, 6) avail- 
ability of other staff, 7) availability of 
third parties to escort clients who need 
protection, and 8) appropriate, separate 
and safe waiting and mediation areas. '® 
Further, procedures may include lim- 
ited contact during the mediation pro- 
cess, written rules of behavior govern- 
ing both parties during the mediation 
session, safe settings such as in the 
courthouse with a metal detection de- 
vice, and mediating with the presence 
of the parties’ attorneys.” 


Screening When There Is a 
Domestic Violence Injunction 
Many family matters will reach the 
courts because of domestic violence. 
Assault and abuse are common in do- 
mestic disputes; almost two million 
wives are beaten by their husbands in 
any one year.” In half of all marriages, 
some violence occurs; in one out of five 
marriages, the violence will be ongo- 


ing.” Six million women are beaten 
each year by their husbands or boy- 
friends.” Battering is the single major 
cause of injury to women, more frequent 
than auto accidents, muggings, and 
rapes combined.” Many of the victims 
and abusers will enter the court system 
because of these acts of violence. Many 
of the parties will also have issues such 
as property division, child support, and 
child visitation to resolve. 

While conducting civil domestic vio- 
lence injunction hearings, Judge 
Chester B. Chance, administrative 
judge of the Family Law Division for 
the Eighth Judicial Circuit, noted the 
frequency of family law problems. In 
fact, he discerned that sometimes the 
allegations of domestic violence were 
minimal. The parties were using the 
domestic violence process to get imme- 
diate access to the courts in order to 
decide visitation and child support is- 
sues rather than going though the time- 
consuming civil family law process. 

Judge Chance decided to try media- 
tion for those parties who appeared for 
a domestic violence injunction and 
needed to solve a family law matter. He 


asked family law mediators to volun- 
teer their time and be available during 
the domestic violence injunction hear- 
ings which were held one afternoon 
each week. Judge Chance carefully 
screened each case that came before 
him. If he felt the parties could bargain 
equally, he would continue the final 
hearing for the permanent injunction 
and he would ask the parties to medi- 
ate the family law issues. The domestic 
violence or abuse itself was never me- 
diated. 

Sometimes the mediation occurred 
immediately. Other times the mediators 
would ask the parties to return at a 
later date. In all cases, the mediations 
were completed before the parties re- 
turned for the final permanent injunc- 
tion hearing before Judge Chance. 
Judge Chance found the use of media- 
tion in these discrete instances so suc- 
cessful that he continued the program 
and successor judges in the Eighth Ju- 
dicial Circuit continue to employ me- 
diation. The key to success of this par- 
ticular use of mediation is the careful 
screening implemented by the court. 

The victims’ advocate program direc- 
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tor for the Eighth Judicial Circuit 
stated there are many practical benefits 
to the use of mediation to facilitate the 
implementation of an injunction.” Of- 
ten when granting an injunction, the 
judge directs parties to “work out” their 
problems and the abuser is directed not 
to go to the residence or speak to the 
other party. The director stated that as 
long as the victim is protected, a neu- 
tral third party, the mediator, can help 
solve immediate problems such as how 
to collect clothes or tools, how to visit 
the children, and how to pay child sup- 
port.> By providing this service, the 
courts help protect the best interest of 
the children.” 

At present, it appears Alachua 
County is the only circuit employing 
this innovative method of mediation. 
Recently some changes have been 
made. Victims’ advocates have been 
provided for battered women and the 
court-based family law mediators now 
do the mediations rather than volun- 
teers.”’ 

However, a potential problem exists 
with this use of mediation. Such a pro- 
gram appears to fly in the face of the 
recent recommendations of the Gov- 
ernor’s Task Force on Domestic Violence 
which stated in Recommendation 157: 
Judges should not order mediation in any 
case involving domestic violence. Victims 
should be advised of alternatives to media- 
tion. Family court mediators should be 
trained to screen for violence and should act 
to ensure the victim’s safety when violence 
is discovered. Judges should scrutinize any 
mediated agreements when current or re- 
cent violence is an issue and should suggest 


that questionable agreements be reviewed 
by counsel.” 


Likewise, advocates for battered 
women decry the use of mediation. A 
recent publication by the Sexual and 
Physical Abuse Resource Center in 
Alachua County declared that media- 
tion and dispute resolution were not 
appropriate for battered women.”® 
Judge Linda Dakis states: “[wJhether 
mediation is an effective process for 
resolving custody and visitation dis- 
putes in the context of domestic violence 
is highly controversial.”® She finds that 
mediation can endanger the victim by 
exposing her to the abuser who may 
attempt to influence her through either 
actual force or the threat of force.*! Fur- 
thermore, the abuser, who is usually 
male, may have greater bargaining 
power due to economic and social sta- 


Any agreement 
reached when 
the parties have 
unequal bargaining 
power should 
be suspect, and 
judges must have 
final approval of any 
mediation agreement 


Clearly, the judge in a domestic vio- 
lence case bears the burden of ensur- 
ing the equality of the process. If the 
judge does not screen well, cases with 
a substantial history of domestic abuse 
which may be inappropriate for media- 
tion will be mediated. Furthermore, if 
the mediator is not conscientious in pro- 
viding safety measures, battered 
women may feel or be threatened. Any 
agreement reached when the parties 
have unequal bargaining power should 
be suspect, and judges must have final 
approval of any mediation agreement. 
In cases where there is an indication of 
domestic violence, judges may order 
mediation to facilitate the implemen- 
tation of the injunction so long as they 
guarantee the equality of the bargain- 
ing process. 


Education About 
Domestic Violence 

As the use of mediation increases, 
Florida must educate all participants 
about domestic violence. The Florida 
Bar should require that before family 
law certification is granted, attorneys 
demonstrate an understanding of do- 
mestic violence. Some states require 
training programs to help judges learn 
to screen for the unique problems of 
domestic violence;** Florida should 
mandate this requirement. 

Because the family law intake pro- 
cess begins with the clerk of the court, 
the clerk should have a protocol for de- 
termining the appropriateness of me- 
diation. When possible, the clerk’s of- 
fice should have a family law intake 
specialist (intake specialist) who is 
trained to intake domestic violence 
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cases. 

Many parties enter the courthouse 
unrepresented. In such pro se cases, the 
clerk or intake specialist should inter- 
view the parties and make a mediation 
recommendation. At this juncture, the 
clerk or intake specialist may also rec- 
ommend the use of a guardian ad litem 
or other court services such as courses 
offered by most circuits about the di- 
vorce process for adults and children. 
Because of the role of the clerk in the 
family law process, clerks and their 
deputies should receive training about 
domestic violence. 

In its recent mediation proposal, the 
Georgia Commission on Dispute Reso- 
lution recommended in cases of identi- 
fied domestic violence, only mediators 
who have received special training 
should be allowed to mediate.“ Florida 
should consider such a requirement. 

Recently, Florida has proposed an 
amendment to the Mediation Training 
Standards and Procedures requiring all 
court certified mediators to be educated 
regarding the constraints of mediating 
cases where domestic violence exists. 
Furthermore, Florida mediators should 
be educated regarding referrals of par- 
ties to services for child protection, do- 
mestic violence, elder abuse, and other 
available social services.” 

This education about domestic vio- 
lence will benefit all mediators who be- 
come certified in the future. However, 
Florida has no continuing education 
requirements for mediators; thus, hun- 
dreds of mediators have not and will not 
receive this training. Florida should 
consider requiring family mediators to 
attend a domestic violence education 
session before their certification can be 
renewed. 


Conclusion 

Family matters may be successfully 
mediated if domestic abuse has not cre- 
ated an unequal power balance. It is 
important to distinguish chronic abuse 
cases always inappropriate for media- 
tion from cases where abuse has oc- 
curred, but the parties can still bargain 
equally. In any family matter where 
mediation is employed, whether the 
case enters the court through the civil 
family or injunctive process, the partici- 
pants must be screened. Lawyers, 
judges, clerks of court, and mediators 
involved in family law need domestic 
abuse education. At every juncture the 
court system must guard the parties’ 


rights in order not to compromise the 
mediation process. O 
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GENERAL PRACTICE 


Representing the Federal Government Contractor 


ost general practitioners 

are familiar with com- 

mercial contracts and 

the litigation that arises 
from them. But there lurks a hybrid 
beast of a contract that can wound the 
unwary: the federal government con- 
tract. These contracts bear some sur- 
face resemblance to their commercial 
cousins, but contain many pitfalls for 
the inexperienced. This article will pro- 
vide an overview of the unique aspects 
of federal contract law, as well as some 
practical pointers for those represent- 
ing clients in the government contracts 
arena. 


The Legal Environment 

Federal procurement law is largely a 
creature of regulation. The basic regu- 
latory scheme is contained in the fed- 
eral acquisition regulation (FAR),' 
which applies to all federal executive 
agencies. In addition to the FAR, the 
various executive agencies have their 
own acquisition regulations, which are 
limited to what is necessary to imple- 
ment or supplement the FAR to meet 
the agency’s specific needs. The most 
comprehensive set of supplemental 
regulations is the Department of De- 
fense FAR Supplement (DFARS).? Since 
the DOD is the largest single procur- 
ing agency of the federal government, 
the DFARS is an important source of 
procurement law. 

A myriad of federal laws impact gov- 
ernment contracts; examining all of 
them is beyond the scope of this article, 
but the following are among the most 
significant: 
¢ The Competition in Contracting Act 
of 1984.* This act (CICA) requires the 
federal government, with few excep- 
tions, to procure goods and services 
competitively. As will be discussed, 
CICA gives prospective bidders‘ a cause 


A working 
knowledge of the 
FAR and the major 
procurement laws is 
the starting point for 
any reasonable 
analysis of a 
government contract 


by James S. Ganther 


of action when government acts have 
the effect of limiting competition to 
their detriment. 

¢ The Contract Disputes Act of 1978.5 
This act (CDA) defines the method of 
pursuing relief for all “claims .. . relat- 
ing to a contract.” A federal contract 
claim follows a much different path 
than a dispute arising under a commer- 
cial contract. The CDA requires all dis- 
putes to be submitted first to the cogni- 
zant contracting officer (the govern- 
ment person responsible for administer- 
ing the contract) for a final decision 
granting or denying relief. A contract- 
ing officer’s final decision can be ap- 
pealed to either the appropriate 
agency’s board of contract appeals, or 
the U.S. Court of Federal Claims. 

¢ Truth in Negotiations Act.® This act 
(TINA) gives rise to one of the major 
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distinctions between commercial and 
government contracts. TINA applies to 
negotiated procurements and contract 
modifications, and requires the contrac- 
tor to provide the government with the 
cost and pricing data upon which the 
contractor based its price.’ Further- 
more, TINA requires contractors to cer- 
tify that the cost and pricing data they 
submit are “current, accurate, and com- 
plete.” If such data are later found to 
be “defective,” the contractor could be 
liable for substantial penalties. 

¢ The Criminal False Claims Act® and 
the Civil False Claims Act.® As their 
names imply, these acts impose severe 
penalties for knowingly submitting 
false claims to the government. “False 
claims” can range from deliberately 
doctored test reports to overstated in- 
voices. The Civil False Claims Act also 
enables private citizens, nonparties to 
the contract, to pursue qui tam actions 
against government contractors in the 
name of the United States. If success- 
ful, the plaintiff (or “relator” in qui tam- 
speak) can receive between 15 and 30 
percent of the amount which the gov- 
ernment eventually recovers. 

Counsel should also be aware of the 
possible application of the Davis-Bacon 
Act,’® the Walsh-Healey Public Con- 
tracts Act,’ and the Service Contract 
Act,” as those laws establish minimum 
wages and other conditions for work- 
ers under certain construction, supply, 
and service contracts, respectively. 

Two other wrinkles in federal pro- 
curement law are worthy of mention. 
First, some government contract 
clauses are written in invisible ink. 
That is, under the “Christian Doc- 
trine,”"® the government may enforce 
contract clauses which are not included 
in the contract if such clauses are re- 
quired by law or regulation. The Chris- 
tian case involved the application of the 


standard “termination for convenience” 
clause, under which the government 
has a nearly unfettered right to termi- 
nate a contract for almost any reason. 
In that case, the government sought to 
terminate the contractor for conve- 
nience, even though the subject contract 
did not contain a termination for con- 
venience clause. The Court of Claims 
held that, since the termination for con- 
venience clause was required to be in- 
serted in every government contract by 
the armed services procurement regu- 
lation (the forerunner of the FAR), the 
government could properly invoke its 
terms despite its physical absence from 
the contract documents. The practical 
lesson from Christian and its progeny 
is that one cannot effectively review a 
federal government contract without a 
working knowledge of the FAR and 
other sources of procurement law. 

Second, the concept of “substantial 
performance” has little or no vitality in 
federal procurement law. The govern- 
ment is entitled to “strict compliance” 
with contract specifications. This is the 
case even when the tendered perfor- 
mance is objectively superior to the con- 
tract requirement, or is immaterial to 
the essence of the contract. For ex- 
ample, in one famous case, the govern- 
ment properly defaulted a contractor for 
delivering paint kits for aircraft where 
the primer coat was one shade of grey 
darker than the contract required, even 
though the primer coat would be cov- 
ered by a white sealer coat within four 
hours." 


Government 
Contract Litigation 

Government contract litigation gen- 
erally falls into two broad categories: 
bid protests and contract disputes. Bid 
protests focus on the government’s con- 
duct of the source selection process and 
contract award, while contract disputes 
arise from performance of the contract 
after award. 


Bid Protests 

The Competition in Contracting Act® 
mandates “full and open competition” 
for the award of government contracts. 
That competition takes two forms: 
sealed bidding and competitive negotia- 
tions. The former method is used where 
1) time permits; 2) the award will be 
based primarily on price; 3) discussions 
with responding sources concerning 
their bids are not necessary; and 4) the 


agency reasonably expects more than 
one bid. Where sealed bidding is not 
appropriate, the government may uti- 
lize the competitive negotiations 
method. This procurement method al- 
lows the government greater latitude 
in selecting a contractor, permitting the 
consideration of such nonprice factors 
as relative quality of the product or ser- 
vice offered and the prospective contrac- 
tors’ experience. 

But, regardless of the method used 
by the government to evaluate and 
award a contract, it is subject to CICA’s 
requirement of “full and open competi- 
tion.” Enforcement of this requirement 
rests with those participating in a par- 
ticular procurement. “Bid protests” are 
the normal means of ensuring full and 
open competition, and come in three 
basic flavors: informal protests to the 
contracting agency (agency-level pro- 
tests), protests to the General Account- 
ing Office (GAO), and court challenges. 
e Agency-Level Protests 

Prior to initiating a formal bid pro- 
test, it is often more effective to attempt 
to secure relief by raising the grounds 
for protest with the contracting officer. 
FAR 33.103 sets forth the procedures 
for this manner of protest. When such 
a protest is filed prior to contract award, 
the award is suspended pending reso- 
lution of the matter, unless the contract- 
ing officer makes a written determina- 
tion that one of the following three 
exceptions applies: 

1) The supplies or services to be con- 
tracted are urgently required. 

2) Delivery or performance will be 
unduly delayed by failure to make 
award promptly. 

3) A prompt award will otherwise be 
advantageous to the government. 

Agency-level protests are almost al- 
ways resolved faster and less expen- 
sively than GAO protests or court chal- 
lenges. For example, in a recent case, 
an offeror in a procurement of liquid 
oxygen/liquid nitrogen (LOX/LIN) 
plants believed the solicitation was 
written in a manner that precluded his 
company from a chance to compete re- 
alistically. The solicitation required de- 
livery of the LOX/LIN plants within 90 
days of contract award. LOX/LIN plants 
are large, complex pieces of equipment 
which are generally made to order. 
Manufacture involves the order of some 
long lead-time items, and usually takes 
180 days. As written, the solicitation 
would strongly favor a manufacturer 


with those items in stock. 

In that case, instead of filing a bid 
protest at the GAO or initiating a court 
challenge, a simple letter explaining the 
offeror’s concerns resulted in a revision 
of the solicitation to permit delivery 180 
days after contract award. The offeror 
gained a fair chance to compete, and the 
procurement went forward without the 
disruption of a GAO protest or court 
challenge, and if the offeror did not ob- 
tain relief at the agency level, the other 
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You cry. And you curse. :- 
you clench that tin > 
It may take time, but —_—- 
plav caten with 
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two options remained open. 
¢ GAO Protests® 

The Competition in Contracting Act” 
granted the comptroller general (head 
of the GAO) express authority to “pro- 
vide for the inexpensive and expeditious 
resolution of protests.”"* CICA also re- 
quires the comptroller general to sus- 
pend contract award or performance 
pending a decision on the merits. The 
effect of this power is to create a “32- 
cent injunction.” For the cost of a stamp 
and a properly worded protest, a disap- 
pointed bidder can stop a procurement 
in its tracks until the protest is resolved. 
The CICA grant of authority also em- 
powers the comptroller general to 
award to the prevailing party the costs 
of its protest, including attorneys’ fees. 

A “protest” means a written objection 
by an interested party to any of the fol- 
lowing: 

A) A solicitation or other request by 
a federal agency for offers for a contract 
for the procurement of property or ser- 
vices. 

B) The cancellation of such a solici- 
tation or other request. 

C) An award or proposed award of 
such a contract. 

D)Atermination or cancellation of an 
award of such a contract, if the written 
objection contains an allegation that the 
termination or cancellation is based in 
whole or in part on improprieties con- 
cerning the award of the contract. 

An “interested party” is any actual or 
prospective bidder or offeror whose di- 
rect economic interest would be affected 
by the award of, or by the failure to 
award, a contract. 4 CFR §21.0(a). Put 
another way, one must have an actual 
economic stake in the procurement to 
be an interested party; mere “taxpayer 
standing” will not do. 

The factual grounds justifying a bid 
protest are limited only by the imagi- 
nation. Common grounds for protest 
include overly restrictive specifications, 
unequal treatment of bidders, contract 
award based on equipment that does 
not meet the requirements of the solici- 
tation, and improper application of the 
stated source selection criteria. 

GAO bid protests are litigation in the 
fast lane. In order to facilitate “expedi- 
tious resolution of disputes,” the time 
limits and deadlines in the bid protest 
regulations are strictly construed. To 
paraphrase Bear Bryant, jurisdiction 
follows speed. 

To be timely, protests must be filed 


If the protester, 
agency, or an 
interested party 
desires a hearing, 
it must request one 
in writing as early 
in the protest process 
as possible 


with the GAO not later than 10 days 
after the basis for the protest is known 
or should have been known, whichever 
is earlier.'? One exception to this gen- 
eral rule is that protests based on im- 
proprieties in a solicitation which are 
apparent prior to the bid opening date 
or the date for submission of initial pro- 
posals, must be filed prior to those 
dates. 

Upon receipt of a timely protest, the 
GAO must notify the procuring agency 
by telephone within one day, and 
promptly confirm by mail. The procur- 
ing agency then notifies the contractor, 
if the award has already been made; if 
not, the agency contacts all bidders hav- 
ing a substantial and reasonable pros- 
pect of receiving the award if the pro- 
test is denied. To effectuate an auto- 
matic suspension of contract perfor- 
mance, the contracting agency must 
receive actual notice of the protest from 
the comptroller general within the 10- 
day window. Thus, a disappointed bid- 
der must ensure that its protest reaches 
the GAO in time for the latter to de- 
liver actual notice to the contracting 
agency before the expiration of the 10- 
day period. If the GAO notifies the 
agency outside the 10-day window, the 
protest may proceed, but the contract 
will continue. As a practical matter, this 
reduces the likelihood of meaningful 
relief. 

The contracting agency is required to 
file its “agency report” with the GAO 
within 35 days of being notified of the 
protest. The agency report sets forth the 
agency’s position, and must include all 
relevant documents. The protester and 
all interested parties who responded to 
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the notice of protest must receive cop- 
ies of the agency report. The time lim- 
its work both ways: If the agency is late 
in submitting its report, the GAO will 
not consider it. 

Within 10 days of receiving the 
agency report, the protester must file 
its “comments” on the agency report and 
serve copies on all interested parties. 
Failure to file comments to the agency 
report will result in the dismissal of the 
protest. 

Limited discovery is possible in con- 
nection with GAO bid protests. A pro- 
tester may request specific documents 
from the agency which it considers rel- 
evant to its protest. The request must 
be filed with both the GAO and the con- 
tracting agency concurrently with the 
protest. If the agency report raises the 
relevance or existence of additional 
documents, the protester may, within 
two days of receiving the agency report, 
request additional documents. The 
agency then has five days to either pro- 
duce the documents or object to their 
release. If the agency objects to the re- 
lease of the documents on the basis of 
relevance or privilege, the GAO will 
decide within five days whether those 
documents must be released. The bid 
protest regulations also provide for the 
issuance of protective orders. 

There are limited rights to a hearing 
before the GAO. If the protester, agency, 
or an interested party desires a hear- 
ing, it must request one in writing as 
early in the protest process as possible. 
The request must state the reasons why 
a hearing is justified, and the specific 
factual disputes essential to protest 
resolution which the requesting party 
believes cannot be resolved without oral 
testimony. 

The decision whether to hold a hear- 
ing rests in the GAO’s sole discretion. 
Hearings are generally held at the GAO 
in Washington, D.C., although the GAO 
has authority to hold hearings in other 
locations. When a hearing is held, the 
parties may file comments on the hear- 
ing within seven days of its conclusion. 

The GAO must issue its decision on 
a protest within 125 days of the filing 
date. The agency, protester, or inter- 
ested party may file a request for re- 
consideration of an adverse decision 
within 10 days of when the basis for 
reconsideration is known, or should 
have been known. 

If the protest is sustained, the GAO 
may recommend that the agency 1) re- 


frain from exercising options under the 
contract; 2) terminate or recompete the 
contract; 3) issue a new solicitation; 4) 
award a contract complying with stat- 
ute or regulation; or 5) any other rec- 
ommendations or combinations of the 
above deemed necessary to promote 
compliance.” Although termed “recom- 
mendations,” the government routinely 
follows the GAO’s decisions. 

* Court Challenges 

Prior to 1970, a disappointed bidder 
had only one forum in which to protest 
a procurement action: the GAO. The 
D.C. Circuit’s 1970 decision in Scanwell 
Laboratories, Inc. v. Schaffer, 424 F.2d 
859 (D.C. Cir. 1970), changed the sta- 
tus quo, and opened the doors of the 
district courts to bid protests. 

To bring what is called a “Scanwell 
suit,” a claimant must have standing 
and this requirement is strictly en- 
forced. The claimant must allege that 
1) the government procurement action 
caused, or threatens to cause, injury to 
the plaintiff; 2) the government acted 
arbitrarily or capriciously or in abuse 
of its discretion; and 3) no legal bar to 
the suit exists. 

The district courts have the power to 
grant equitable relief, including injunc- 
tions. Such actions have become rare, 
since the passage of CICA in 1984 
granted the GAO power to enjoin con- 
tract performance pending resolution of 
protests. However, if a protester waits 
too long to take advantage of the GAO’s 
automatic suspension provisions, a dis- 
trict court action may be the only means 
of arresting contract performance. 

The Federal Courts Improvement Act 
of 1982 (FCIA) created another judicial 
forum for a bid protest, the U.S. Court 
of Federal Claims. Prior to the FCIA, 
in this context, the Court of Federal 
Claims (then the Trial Division of the 
Court of Claims) only had authority to 
issue advisory opinions. FCIA expanded 
this authority and enabled the Court of 
Federal Claims to issue binding rulings 
of precedential value. FCIA also 
granted the Court of Federal Claims 
equitable powers. 

In sum, the U.S. Court of Federal 
Claims has jurisdiction to hear pre- 
award bid protests only. Jurisdiction 
lies in the district courts for post-award 
protests. There is a split of authority 
on the question of whether the district 
courts have jurisdiction to hear pre- 
award protests.”! 


Contract Disputes 

Most government contracts are per- 
formed without litigation; some small 
percentage, however, spawn disputes. 
The resolution of disputes which arise 
during contract performance is gov- 
erned by the Contract Disputes Act of 
1978. The disputes clause,” which is in- 
corporated into all government con- 
tracts (either expressly or through the 
Christian doctrine), implements the 
CDA’s requirements. 


The disputes clause defines a “claim” 
as a written demand by one of the par- 
ties to the contract seeking, as of right, 
the payment of money, the adjustment 
or interpretation of contract terms, or 
other appropriate relief. 

The disputes clause requires a claim 
to be submitted first to the contracting 
officer for a final decision. The contract- 
ing officer must render a final decision 
within 60 days. If the decision is ad- 
verse to the contractor, it may appeal 
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the decision either to the appropriate 
board of contract appeals (BCA), or di- 
rectly to the U.S. Court of Federal 
Claims. Appeals from either of those 
forums may be taken to the U.S. Court 
of Appeals for the Federal Circuit, while 
an appeal from the Federal Circuit is 
to the U.S. Supreme Court. As you 
might expect, that last level of judicial 
scrutiny is rare in the government con- 
tracts discipline, but not unheard of.” 

During the pendency of a contract 
claim submitted to the contracting of- 
ficer, the contractor is required to con- 
tinue performance. The one exception 
to this rule is that a material breach of 
the contract by the government will 
excuse a contractor from the obligation 
to continue performing. For example, a 
failure by the government to pay the 
contractor has been held to constitute 
a material breach justifying the con- 
tractor’s termination of performance. 
But the stakes are high: If a contractor 
ceases performance for a reason that is 
ultimately found not to constitute a 
material breach, the government can 
assess the contractor the extra costs 
associated with reprocuring the goods 
or service sought under the original con- 
tract. 

The contracting officer’s final decision 
must clearly advise the contractor of its 
appeal rights, should the contractor dis- 
agree with the contracting officer’s con- 
clusions. Should a contractor wish to 
appeal the final decision to the appro- 
priate BCA, it must file a notice of ap- 
peal within 90 days of receiving the 
decision. This discussion will use a dis- 
pute under a Department of Defense 
contract as an example; the appropri- 
ate BCA is therefore the Armed Ser- 
vices Board of Contract Appeals 
(ASBCA). 

Once the ASBCA receives a notice of 
appeal, it “dockets” the case, assigns a 
number, and notice to that effect is sent 
to the parties. Within 30 days of dock- 
eting, the contractor must file its com- 
plaint. There is no required format for 
the complaint, but the ASBCA Rules 
require that the complaint set forth 
simple, concise, and direct statements 
of each of its claims, as well as the ba- 
sis, with appropriate reference to con- 
tract provisions, of each claim and the 
dollar amount claimed, to the extent 
known. The government then has 30 
days in which to file its answer and af- 
firmative defenses. 

Rule 4 of the ASBCA Rules requires 


the contracting officer to submit an ap- 
peal file “consisting of all documents 
pertinent to the appeal” within 30 days 
of receiving notice of docketing. The 
“Rule 4 file,” as it is popularly known, 
contains 1) the final decision, 2) the con- 
tract and all pertinent specifications, 3) 
all relevant correspondence, 4) any rel- 
evant transcripts, affidavits, or state- 
ments, and 5) any additional informa- 
tion considered relevant to the appeal. 
If neither party objects, the Rule 4 file 
automatically becomes part of the 
record upon which the ASBCA will ren- 
der its decision. 

Discovery is available before the 
BCAs. There are four major methods of 
obtaining discovery: deposition, re- 
quests for production, requests for ad- 
mission, and interrogatories. The 
ASBCA Rules encourage voluntary dis- 
covery, and provide for both protective 
orders and orders compelling discovery. 
The ASBCA also has the authority to 
issue subpoenas. 

The parties may choose to have the 
appeal heard in an expedited or accel- 
erated basis on the record alone. If such 
a choice is not made, a hearing will be 
held pursuant to the ASBCA Rules. 
Post-hearing briefs are usually permit- 
ted. Following a decision, a motion for 
reconsideration may be filed within 30 
days. 


Conclusion 

As the foregoing survey makes clear, 
federal procurement law contains many 
facets which are counter-intuitive to the 
attorney more familiar with commercial 
contracts and litigation. Therefore, it 
would be a serious mistake to counsel a 
government contractor client as if the 
underlying contract were governed by 
the same rules as commercial contracts. 
A working knowledge of the FAR and 
the major procurement laws cited here 
is the starting point for any reasonable 
analysis of a government contract or 
potential bid protest or contract 
dispute.Q 


1 The FAR is located at ch. 1, Title 48 of 
the Code of Federal Regulations. 

2 48 C.F.R. ch. 2. 

8 Deficit Reduction Act of 1984, Division 
B, Title VII, P.L. 98-369, 98 Stat. 494. 

‘ “Bidder” is the proper term for partici- 
pants in a sealed bid procurement; “offeror” 
is the term applied to participants in a ne- 
gotiated procurement. For simplicity, this 
article will generally refer to both as “bid- 
ders.” 

5 41 U.S.C. §601, et seq. 
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®§ 10 U.S.C. §2306(f). 

7 Although TINA itself only applies to con- 
tracts with the Department of Defense, 
NASA, and the Coast Guard, its require- 
ments are a matter of policy to all other ex- 
ecutive agencies. 

8 18 U.S.C. §287. 

® 31 U.S.C. §3729. 

10 40 U.S.C. §276(a). 

1 41 U.S.C. §35, et seq. 

2 41 U.S.C. §351, et seq. 

13 GL. Christian & Associates v. U.S., 170 
Cl. Ct. 58; 320 F.2d 345 (1963). 

4 Arrow Lacquer Corp., 58-2 BCA 42003 
(AS). 

8 Deficit Reduction Act of 1984, Division 
B, Title VII, P.L. 98-369, 98 Stat. 494. 

16 The rules governing a bid protest to the 
GAO are found at 4 C.F.R. ch. 21. 

17 Deficit Reduction Act of 1984, Division 
B, Title VII, P.L. 98-369, 98 Stat. 494. 

18 31 U.S.C. §3554(a)(1). Prior to CICA, the 
comptroller general’s authority derived from 
the Budget and Accounting Act of 1921. 

19 The Federal Acquisition Streamlining Act 
of 1994 changed the term “day” from busi- 
ness day to calendar day. 

204 C.F.R. §21.6(a). 

21 Compare Coco Brothers, Inc. v. Pierce, 741 
F.2d 675 (3d Cir. 1984), with Caddell Con- 
struction Co. v. Lehman, 599 F. Supp. 1542 
(S.D. Ga. 1985). 

22 F.ALR. 52.233-1. 

22The U.S. Supreme Court decided 
Adarand Constructors, Inc. v. Pena, 115 S. 
Ct. 2097, 132 L. Ed. 2d 158 (1995), during 
its last term, interpreting the constitution- 
ality of certain race-based preferences in fed- 
eral procurements. 
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LAWYER AT LARGE 


A Few Choice Words 


hief Judge Alan Schwartz of 

the Third District Court of 

Appeal once lamented in a 

special concurring opinion, 
“[A] lower court judge is like the unfor- 
tunate six hundred at Balaklava.” And 
then he added in an explanatory foot- 
note, “Theirs not to make reply, Theirs 
not to reason why.”! 

The allusion to Tennyson’s Charge of 
the Light Brigade is instantly recogniz- 
able to any student of literature. And 
while seeing it in the Southern Reporter 
is unusual, the experience is not unique. 
The dusty tomes of our profession are 
filled with literary nuggets from great 
and not-so-great authors, and have 
even seen the inclusion of an occasional 
cartoon.? 

Unfortunately, West’s Digest doesn’t 
provide a key number for “literature” 
or “humor,” so the search for such gems 
is always a serendipitous one, and when 
they are found, they are silently 
hoarded. Many an appellate lawyer has 
a notebook filled with such treasures, 
acquired through long years of comb- 
ing more esoteric writing. 

Chief Judge Monterey Campbell of 
the Second District Court of Appeal ex- 
plained the bench’s need for literary 
ventilation and added a quotation of his 
own when he wrote: 


Perhaps it is the frustrations of the law, as 
it is sometimes interpreted and often ap- 
plied, that leads us as jurists to the field of 
literature, not only in an attempt to more 
eloquently or fervently express our concern 
and respect for the law, but also to find some 
solution and solace in the writing of other 
authors who have considered those same or 
similar frustrations and vagaries in its ap- 
plication. Mr. Bumble, in Dickens’ Oliver 
Twist, muttered his frustration that “(i]f the 
law supposes that, the law is a ass—a idiot.”® 


Indeed, Mr. Bumble’s observation 
makes several appearances in the 


The dusty tomes 
of our profession 
are filled with 
literary nuggets 
from great and 
not-so-great 
authors 


by Joseph A. Tringali 


Southern Reporter. Judge Chris 
Altenbernd of the Second District 
fumed in a dissenting opinion in which 
his court affirmed with regret the 
harshness of the result in a medical 
malpractice case which was dismissed 
because of a defect in service. “Appar- 
ently, the law expects more of the guard- 
ians of brain-damaged children than it 
does of large, well-staffed corporations. 
If this is true, Mr. Bumble is correct: 
‘(T]he law is a ass, a idiot.’ ”* And Judge 
Wilkie Ferguson of the Third District, 
dissenting in a case in which his court 
had affirmed the granting of a summary 
judgment to a plaintiff bank, vainly 
opined that, “If [the plaintiff’s] desired 
result was mandated in this case there 
might be a host of new converts to Mr. 
Bumble’s school of thought.” 
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Mr. Bumble and his creator Charles 
Dickens notwithstanding, it is good old 
Will Shakespeare who walks off with 
most of the literary allusions in legal 
literature. While the Fourth District 
Court of Appeal has not hesitated to 
quote The Bard of Avon’s observation 
that “a rose by any other name would 
smell as sweet,”* only Judge James 
Lehan of the Second District gives us 
the benefit of the entire scene. He tells 
us that “Juliet Capulet is speaking to 
Romeo Montague (though she does not 
know that Romeo is listening),” then 
begins with her famous line, “O Romeo, 
Romeo! Wherefore art thou, Romeo?” 
and ends with her heart-stopping offer, 
“And for thy name which is no part of 
thee, Take all myself.”’ 

Speaking of names, Judge Hugh 
Glickstein of the Fourth District knows 
how important a good one is. In a ring- 
ing dissent from his court’s affirmance 
of a trial court’s finding that a father 
had abandoned his children—a finding 
which the father disputed, insisting 
that he wanted his children to carry his 
name—Judge Glickstein gave full vent 
to Iago’s speech in Othello: 

“ey name in man and woman, my dear 
ord, 

Is the immediate jewel of their souls, 

Who steals my purse steals trash; ’tis some- 
thing, nothing: 

’Twas mine, ’tis his, and has been slave to 
thousands; 

But he that filches from me my good name 


Robs me of that which not enriches him, 
And makes me poor indeed.® 


Shakespeare’s darker musings, of 
course, get their fair share of legal ink. 
The Third District, reversing a trial 
judge’s summary dismissal of a crimi- 
nal charge because he believed Miami 
police officers stole the defendant’s 
money, noted, “The jury, passing on the 
prisoner’s life, May in the sworn twelve 


have a thief or two Guiltier than him 
they try.” Commenting on a bitter dis- 
pute over control of an incompetent 
minor’s funds, our Supreme Court be- 
moaned the fact that the parties had 
“made worms’ meat of the administra- 
tion of justice” in the case and wished 
“a plague upon both [their] houses.”!° 
And Judge Gary Farmer of the Fourth 
District paraphrased Julius Caesar’s 
famous “Cowards die many times” 
speech when he wrote, “of all the won- 
ders that I yet have heard, it seems to 
me most strange that men should re- 
sist, seeing that the conclusion of a law- 
suit, a necessary end, will come when 
it will come.”" 

Before leaving The Bard for more 
modern authors, it’s nice to know that 
our courts are not adverse to turning 
his prose on themselves. In granting a 
motion for rehearing, Judge Farmer, 
discussing his court’s misapprehension 
of facts in an earlier opinion, com- 
mended counsel’s “punctilious compli- 
ance with [an] often shunned canon of 
appellate practice” and explained, “The 
fault, dear Brutus, is not in our stars, 
But in ourselves, that we are under- 
lings.” 

And when Chief Judge Richard Ervin 
of the First District Court of Appeal “re- 
spectfully invite[d] the Florida Supreme 
Court to revisit its prior opinions on the 
subject, rescind its prior holdings, and 
... impose liability upon the state and 
its subdivisions ‘in the same manner 
and to the same extent as a private in- 
dividual under like circumstances,’ ” he 
felt the need to add, in a footnote: 


I am no more confident that this invitation 
will be accepted than was Hotspur, regard- 
ing Glendower’s boast of summoning forth 
spirits: 

GLENDOWER. I can call spirits from the 
vasty deep. 


HOTSPUR. Why, so can I, or so can any man. 
Will they come when you call for them??* 


Turning to more recent and (dare we 
say it?) less daunting authors, Chief 
Judge Charles Harris of the Fifth Dis- 
trict, dissenting from his court’s opin- 
ion that a sidewalk is not a deadly 
weapon when a victim’s head is beaten 
against it, quoted Miguel de Cervantes’ 
observation in Don Quixote that 
whether the stone hits the pitcher or 
the pitcher hits the stone, “in either 
event it will be bad for the pitcher.” 
Judge Altenbernd, refusing to rely on 
“perhaps the ultimate legal fiction” that 
one party had predeceased another, 


quoted Mark Twain’s famous telegram 
from London to the Associated Press: 
“The reports of my death are greatly 
exaggerated.”"® And Judge Glickstein 
referred to the American humorist Josh 
Billings when he said, “It is better to 
know nothing than to know what ain’t 
so.” 16 

Law being a profession of words, it is 
not surprising that Judge Farmer, re- 
ferring to the legislature’s use of the 
words “mandatory minimum” cited 
Humpty Dumpty’s insistence that when 
he “uses a word it means only what he 
chooses it to mean—neither more nor 
less.” But only the Florida Supreme 
Court, in holding that “simply designat- 
ing a project ‘public’ by legislative fiat 
does not necessarily make it so” gives 
us the entire scene from Through the 
Looking Glass: 
Humpty Dumpty smiled contemptuously. “Of 
course you don’t—till I tell you. I meant 


‘there’s a nice knockdown argument for 
you!’” 


“But ‘glory’ doesn’t mean ‘a nice knock- 
down argument,’ ” Alice objected. 

“When I use a word,” Humpty Dumpty 
said, in a rather scornful tone, “it means just 
what I choose it to mean—neither more nor 
less.” 

“The question is,” said Alice, “whether 
you can make words mean so many differ- 
ent things.” 

“The question is,” said Humpty, “which 
is to be master—that’s all.”!* 


AndAlice’s creator, Lewis Carroll, has 
the additional distinction of a kind of 
literary double-play. Justice Rosemary 
Barkett, while she was a member of the 
Florida Supreme Court, dissented from 
her court’s suggestion that the law gov- 
erning multiple punishments was “in 
any sense coherent” and agreed instead 
with the Fifth District Court of Appeal’s 
complaint that the law on the subject 
had become “curiouser and curiouser.””” 

Last but certainly not least, one can 
hardly leave the subject of literary le- 
gal opinions (and stretched baseball 
metaphors) without citing Judge Daniel 
Pearson’s opinion in Johnson v. State, 
501 So. 2d 158 (Fla. 3d DCA 1987). 
Judge Pearson begins with Shake- 
speare’s observation that “The quality 
of mercy . .. becomes the throned mon- 
arch better than his crown,” and follows 
up with a four-part opus whose sections 
are titled, respectively, “The Bottom 
Falls Out in the Top of the Ninth,” 
“There is No Joy in Mudville,” “The 
Umpire Strikes Back,” and “Safe at 
Home.” Now that’s writing!O) 


1 Lewis v. State, 597 So. 2d 842 (Fla. 3d 
D.C.A. 1992). 

2 Dubowitz v. Century Village East, Inc., 
381 So. 2d 252 (Fla. 4th D.C.A. 1979). In fair- 
ness to the late Judge Gavin Letts, his opin- 
ion merely reprints a portion of an appel- 
lant’s pleading which itself used a cartoon 
from The New Yorker magazine. Commend- 
ably, Judge Letts reprinted the cartoon it- 
self rather than merely describing it. 

3 Patten v. State, 531 So. 2d 203 (Fla. 2d 
D.C.A. 1988). 

* Patry v. Capps, 618 So. 2d 261 (Fla. 3d 
D.C.A. 1993). 

5 Ocean Bank of Miami v. La Esquina 
Pesicencial, Inc., 623 So. 2d 520 (Fla. 3d 
D.C.A. 1993). 

§ Heck v. Parkview Place Homeowners As- 
sociation, Inc., 642 So. 2d 1201 (Fla. 4th 
D.C.A. 1994); In the Interest of L.S., 560 So. 
2d 425 (Fla. 4th D.C.A. 1990). 

7 Azzara v. Waller, 495 So. 2d 277 (Fla. 2d 
D.C.A. 1986). 

8 Petition of Scala, 523 So. 2d 714 (Fla. 4th 
D.C.A. 1988). 

° State v. Serra, 529 So. 2d 1262 (Fla. 3d 
D.C.A. 1988). 

10 Auerbach v. McKinney, 549 So. 2d 1022 
(Fla. 3d D.C.A. 1989). 

1 Fenno v. Spearman, 653 So. 2d 1147 (Fla. 
4th D.C.A. 1995). 

2 Berry v. State, 652 So. 2d 836 (Fla. 4th 
D.C.A. 1994). 

13 Davis v. State, Department of Corrections, 
460 So. 2d 452 (Fla. Ist D.C.A. 1984). 

4 Houck v. State, 634 So. 2d 180 (Fla. 5th 
D.C.A. 1994). 

15 Hartwell v. Blasingame, 564 So. 2d 543 
(Fla. 2d D.C.A. 1990). 

16 Jordan v. State, 562 So. 2d 820 (Fla. 4th 
D.C.A. 1990). 

17 State v. Robertson, 614 So. 2d 1155 (Fla. 
5th D.C.A. 1993). 

18 Northern Palm Beach County Water Con- 
trol District v. State, 604 So. 2d 440 (Fla. 
1992). 

19 State v. Smith, 547 So. 2d 613 (Fla. 1989), 
quoting Carawan v. State, 495 So. 2d 239, 
240 (Fla. 5th D.C.A. 1986). 
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SPOTLIGHT ON VOLUNTARY BARS 


Manatee County Bar Association’s 
Cooperative Development of Pro Bono Legal Advice 


any local bar associations, 
wishing to provide pro 
bono legal services to the 
poor, have faced the same 
dilemma: How can member attorneys, 
whose areas of expertise are not in those 
areas of the law which are of prime con- 
cern to the poor, deliver meaningful le- 
gal help to them? One solution was to 
establish a free legal advice clinic. 

The Manatee County Bar Association 
(MCBA) looked to its neighboring asso- 
ciation for a model. The Sarasota 
County Bar had offered free legal ad- 
vice clinics one Saturday a month. The 
Bar Association Legal Aid Society, Inc. 
(BALAS), a joint project of the Mana- 
tee and Sarasota bar associations, over- 
saw the clinics, kept records, and 
handled advertising, and other admin- 
istrative matters. Of great importance, 
particularly to government lawyers and 
new associates who do not normally 
carry individual professional malprac- 
tice insurance, BALAS provided such 
coverage for attorneys working the clin- 
ics. Sarasota-Manatee Secretaries As- 
sociation provided on-site administra- 
tive support. 

MCBA president Kim Bald formed a 
design committee to examine the feasi- 
bility of creating a similar program in 
Manatee County. Both BALAS and the 
Sarasota-Manatee Legal Secretaries 
Association enthusiastically volun- 
teered their support. 

The design committee began work in 
June 1994. The four members, one of 
whom had “worked” a Sarasota Bar 
clinic, agreed the program was a good 
starting point. Judy Cantwell, execu- 
tive director of BALAS, explained how 
the Sarasota program operated and how 
“clients” must be screened to ensure 
they are below set asset and income lev- 
els. (Note: Although the term “client” is 
not really correct because people receiv- 


Clinic Program 
by Bill Henry 


ing advice are told no attorney-client 
relationship can be established at the 
clinics, in this article people who come 
to the clinics and qualify to see an at- 
torney are referred to as “clients.”) 

The immediate questions were: What 
venue is suitable for the clinics? When 
should they be held? When should they 
begin? And, how many attorneys would 
be needed at each? 

Committee members and Sue Revell, 
executive director of MCBA, canvassed 
associates and charities for a venue. 
The committee decided to begin with 
one clinic per calendar quarter; then to 
assess the response; to advertise exten- 
sively; to staff each clinic with one com- 
mittee member as “manager,” two or 
three other attorneys and two legal sec- 
retaries; and to get the word out to all 
MCBA members about the opportunity. 

The first clinic was held October 15, 
1994, at the Samoset Senior Place in 
East Bradenton. Far more MCBA mem- 
bers volunteered than were needed— 
four attorneys and three paralegals 
hosted 24 potential “clients.” Seven 
were over-asset or over-income or both; 
17 spoke to an attorney. 

All the “clients” were happy about the 
clinic. Their comments included: “Keep 
up the good work . . . Keep doing what 
you're doing .. . No improvement nec- 
essary.” The volunteer attorneys were 
equally enthusiastic. 

The committee decided to accelerate 
to monthly clinics for the first quarter 
of 1995. In January, 17 people signed 
in. But, February was rather disap- 
pointing—only six signed in, three of 
whom were over-income. We had fewer 
“clients” than attorneys! 

In May, a new site was arranged near 
downtown Bradenton. It was less re- 
mote, but still lacked privacy and law 
books. 

Business picked up again in March 


66 THE FLORIDA BAR JOURNAL/APRIL 1996 


at the original site with 17 sign-ins. No 
clinic was held in April. May and June 
turnouts at the new location were very 
disappointing. 

In reevaluating the plan, one mem- 
ber suggested asking Gulfcoast Legal 
Services to play a role. John Cun- 
ningham, executive director of Gulf- 
coast, and Walt Carfora, manager of 
their Bradenton branch, made available 
their offices, which had tremendous 
advantages—a downtown location, pri- 
vate offices for interviews, and a law 
library! Gulfcoast also offered to sched- 
ule the clinics and to prescreen “clients” 
for income and assets. Other voluntary 
agencies, BALAS, and the clerk of the 
courts may also refer to the clinic 
through Gulfcoast. Since September 
1995, clinics have been held the first 
Saturday of each month. 

After a year and a half, the commit- 
tee thinks it finally found a viable solu- 
tion to the dilemma through the coop- 
erative interplay of MCBA, BALAS, the 
Sarasota-Manatee Legal Secretaries 
Association, and Gulfcoast Legal Ser- 
vices. Together they are helping the 
poor by allowing MCBA volunteer at- 
torneys a meaningful way to use their 
time and talents. Q 
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ACROSS 


1. 


11. 
12. 


13. 


14. 


17. 
18. 


19. 
20. 
21. 
22. 
23. 
25. 
28. 
31. 


Potent defensive pleading. 
Overdose. 


Civil Service Employees Associa- 
tion. 


One of the most important land- 
marks in Civil Procedure. 


Use pleading to seek relief in 
court. 


Fast pleading mover. 


A set of related pleading and 
proceedings. 


Before (legalese). 
Logic Theory (computerese). 


Long-eared sure-footed mammal. 


Place of the seal. 

Change in Y (Mathematical). 
Time gone by. 

Bill of Rights litigators. 


Poor pleadings are often sugges- 
tive of this type of attorney. 


. Prying. 

. pendens. 

. Classification. 

. Trademark. 

. Drug of the 60’s. 

. When issued. 

. Class or category. 

. Curriculum 

. Bachelor of Vocational Agricul- 


ture. 


. Bridle. 
. Position on Supreme Court. 
. Its name should appear on all 


pleadings. 


. Electrical transcription. 
. Plaintiffs who file these pleadings 


want to give up, not collect, 
money. 


DOWN 
1. Lawsuit prerequisite. 
2. Smells. 


3. Toxicity Characteristic (Environ- 
mental law acronym). 


Electrostatic unit. 

The Answer’s Answer. 
Throw off. 

Arms Export Control Act. 


Deductible retirement invest- 
ments. 


Inadvertently permit a deadline 
to pass. 


. Observe. 
. Six. 
. Good order or management. 


. Unidentified parties listed in 
pleading. 

. Executable pleading. 

. Gross product. 
of Particulars. 

. Responsive pleading. 


. Common notation on letters that 
enclose pleading. 


. Noun suffix indicating agent or 
instrument. 


. Response to request to amend 
complaint after statute of limita- 
tions has run. 


. Estimated Tax Schedule. 
. Ellis Island. 


. Litigation wherein the pleading 
prays for money damages. 


. One who brings the pleading 
alive in court. 


. Pleading to secure the payment of 
a debt. 


. Fast. 

. Material element of every plead- 
ing. 

. Wood-burning fireplace. 

. Net estate. 


. Visual Site Inspection (Environ- 
mental law acronym). 


. Things that exist. 
. Masters degree. 


Solution on page 69 
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Workers’ Compensation in 
Florida 1935-1995—The 
History, People, and Politics 
by Creston Nelson-Morrill 
Reviewed by Al Frierson 

Why have so many Florida governors 
made workers’ comp the number one 
priority on their political agenda? Why 
have so many sessions in the Florida 
Legislature been devoted in whole or in 
part to workers’ comp? Why are so 
many pages of the Southern Reporter 
filled with opinions of the Supreme 
Court and district courts dealing with 
cases in this area of the law? Why 
haven’t the kinks been worked out of 
this law permitting a predictable and 
evenhanded application of its provi- 
sions? 

The answers to these questions span 
60 years of political and legal history 
which are chronicled in Creston Nelson- 
Morrill’s well-written new book dealing 
with the history, people, and politics of 
workers’ compensation in Florida. She 
has not only faithfully and accurately 
developed the legislative and judicial 
history, but she has captured the explo- 
sive and colorful political history as 
well. 

Her book makes it clear that there 
are more divergent political interest 
groups involved in this area of the law 
than possibly any other in the state. 

Nelson-Morrill’s scholarly and ex- 
haustive research for more than a year, 
as well as the dozens of personal inter- 
views she conducted with many of the 
past and present participants in this 
field, give her book an authenticity that 
few political publications achieve. 

It has been said that the life of a law 
rarely exceeds 50 years. Nelson- 
Morrill’s book reveals how the life of this 
law has been lengthened by periodic 
legislative and judicial reshaping and 
renewal. Within its pages, this book 
outlines the evolution of a system that 
originated in response to consequences 
of an industrial-oriented workplace to 
that which has been redesigned to meet 
the consequences of a service-oriented 
workplace. 


The book highlights the landmark 
court cases that have applied this law 
to human behavior in the workplace 
over a period of decades clearly delin- 
eating periods of expansion and peri- 
ods of contraction in both benefits and 
coverage. 

This book also traces the long and 
torturous road that this system of law 
has taken through the halls of many 
legislative sessions over several de- 
cades, as it has been refined in the fire 
of political give and take. Special em- 
phasis is given to the two major reform 
sessions of 1979 and 1993. 

The administrative component of this 
system of law is also covered in the book 
from the Oversight Boards to the Of- 
fice of Employee Assistance. However, 
the feature that most distinguishes this 
book from others on the same subject 
is the profile of at least a dozen people 
who contributed to the development of 
this system of law. The profiles cover 
representatives of all interest groups 
involved—industry, labor, insurance, 
self-insurance, administrative, judicial, 
and legal. The profiles are interesting 
and colorful, and breathe life into an 
appreciation of how this system has 
evolved. 

This book is not only for those who 
have made contributions in past years 
who would enjoy reading this histori- 
cal perspective. It is not only for attor- 
neys. This book is for all those in every 
interest group who continue today to 
labor in this vineyard. An awareness of 
where we have been helps us to under- 
stand where we should now go. All 
workers’ compensation professionals in 
every interest group are indebted to 
Creston Nelson-Morrill, who took the 
time to record the lessons and insights 
gained in a comprehensive study of the 
history of this law and the people who 
have helped shape it. Let us now use 
this valuable book as our road map 
while the journey continues. 

Creston Nelson-Morrill is best known 
to workers’ compensation professionals 
as the managing editor of the Florida 
Workers’ Compensation Reporter, a 
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monthly newsletter focusing on the 
policy and practice of workers’ compen- 
sation in Florida. Ms. Nelson-Morrill is 
the president of HealthTrac, Inc., a Tal- 
lahassee-based clearinghouse for state 
health care policy and insurance regu- 
latory information. The book (253 pp.) 
is available from the Florida Workers’ 
Compensation Institute, Call Box 200, 
Tallahassee, Florida 32302-0200, and 
sells for $40. 


Al Frierson is the senior partner in the 
Ft. Myers law firm of Henderson, 
Franklin, Starnes & Holt. He has prac- 
ticed workers’ compensation law for 32 
years. 


Power to Hurt 
by Darcy O’Brien 

In Power to Hurt, Darcy O’Brien 
chronicles a series of crimes—perpe- 
trated by one man—which not only 
shocked and divided the small Tennes- 
see town in which they occurred but also 
rocked the foundations of America’s ju- 
dicial system, revealing with frighten- 
ing clarity the corrupting potential of 
power and the impunity with which 
many influential officials believe they 
can act. 

Power to Hurt tells of Judge David 
W. Lanier, who, in April 1993, was sen- 
tenced to 25 years without the possibil- 
ity of parole for violating the civil rights 
of six women (the counts ranged from 
sexual harassment to rape). Once the 
most powerful man in Dyer County, 
Lanier is the first and only judge ever 
convicted under U.S. civil rights stat- 
utes. 

(In a 9-5 decision issued Jan. 22, 
1996, the U.S. Court of Appeals for the 
Sixth Circuit has formally reversed the 
convictions of David W. Lanier and set 
aside his 25-year sentence for violating 
the civil rights of women by sexual as- 
sault and rape. The court’s majority ar- 
gued that Lanier should not have been 
prosecuted under a federal civil rights 
statute but should have been tried in 
state court in Tennessee.) 


As chancellor of the Dyersburg 
Court, Lanier controlled virtually every 
civil and many criminal issues in the 
county, for marriage and divorce pro- 
ceedings to child custody hearings to 
courthouse hiring and firing. Heir to his 
father’s political dynasty, Lanier vehe- 
mently abused his privilege to exploit 
and harass numerous women through 
stalking, obscene phone calls, threats, 
physical assaults, sexual coercion, even 
rape. 

Power to Hurt is also the story of the 
women affected by Judge Lanier’s ac- 
tions. Terrified by the power Lanier 


exercised over their daily lives, many 
of the women capitulated to Lanier’s 
demands rather than suffer his wrath. 
Eventually, bolstered by courage, out- 
rage, and the desire to make sure such 
flagrant abuses of power could not be 
permitted again, these women came 
forward. Under the guidance of FBI 
agent William Castleberry and psy- 
chologist Louise Fitzgerald, the women 
united to topple their nemesis and to 
free themselves from his grasp. 

Power to Hurt examines the nature 
of crime inAmerican society and proves 
once again that truth is often 


stranger—and more shocking—than 
fiction. Power to Hurt is also the trium- 
phant story of an amazing group of 
women and their search for justice. 
Power to Hurt is published by 
HaperCollins and sells for $24. 
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Attorney's Legal Research, Inc., Civil and crimi- 
nal issues. Free research for pro bono casework. 
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Beach, FL 32931. Fax (407)799-1906. 


@ Paralegal Services. Preparation of memoran- 
dums of law, motions, pleadings, briefs, social se- 
curity disability forms, workmans’ compensation 
forms/procedure, personal injury forms/procedure. 
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0927. 
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@ Legal Research. Law school graduate/published 
law review author/former law clerk to federal appel- 
late judge. Legal Research and Writing Service, P.O. 
Box 916632, Longwood, FL 32791. (407)788-6669. 


@ QualityYour Clients Deserve. Practicing Florida 
attorneys will help you meet deadlines and better 
serve your clients. For free information, call 
(800)201-1561. KVP Research Group, P.O. Box 
263096, Daytona Beach, FL 32126-3096. 


@ Legal Research & Writing Appellate briefs. 
Spend your time more productively. Let us perform 
your legal research and draft civil appeliate briefs, 
legal memoranda, pleadings, etc. Introductory dis- 
count available. (800)422-2007 enter PIN 1068. 


@ Flagler Reporting, Inc. A full service court re- 
porting agency serving Palm Beach county. Com- 
puter transcription-video. (407)686-8227. 


@ Florida's Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done 
by full-time, experienced Florida Bar members. From 
citation reports to appellate briefs. (800)342-0399. 
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LAWYER SERVICES 


Accident 


® Reconstruction Products Liability. Licensed 
Engineers and Professors. Florida Tech Associates, 
5030 Champion Bivd., Suite 315, Boca Raton, FL 
33496. (800)358-9909. Free Brochure. 


@ Traffic Accident Reconstruction. Ralph 
Aronberg, P.E., Aronberg and Associates, 7481 W. 
Oakland Park Bivd., #204, Ft. Lauderdale, FL 33319, 
(305)741-1483. 


®@ Crane Accident Litigation. Crane/life equipment 
accident investigation, reconstruction, expert testi- 
mony and litigation support. James Headley, Crane 
Institute of America, Inc. (800)832-2726. 


® Accident Reconstructions. Consultations and 
testimony. Sawyer, Nunn & Associates, Inc., P.O. 
Box 860069, St. Augustine, FL (904)794-4203. Fax 
(904)794-4058. 


@ Motorcycles Expert Advice and Testimony. 
Certified accident reconstructionist. G. Scott Guthrie, 
Jr., 1225 West Tharpe Street, Tallahassee, FL 
32303, (904)386-2990. Fax (904)422-2336. 


@ Sport and Exercise Injury Consultation; 
Aquatic/Scuba, Youth Sport, P.E., Recreational 
sports, M. Murphey, Ph.D., H. Lerch, Ph.D., P.O. 
Box 13754, Gainesville 32604; (904)392-0584; fax 
(904)392-5262. 


defense. 


Physicians 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


for Quality 


® Traffic Accident Analysis and Reconstruction. 
Complete technical services. Ira S. Kuperstein, 
Ph.D., P.E. & Assoc., P.O. Box 1441, Boca Grande, 
FL 33921. 


® Accident Reconstruction Expert Witness. 25 
years forensic physics. Any type accident including 
but not limited to: seat belts, vehicular collisions, 
product liability, electrical, slip and fall and air bags. 
Richard W. Mitchell, Ph.D., (813)971-3759. P.O. Box 
17662, Tampa, FL 33682-7682. 


Accounting 


@ John H. Kelleher, CPA/Lawyer, Accounting mal- 
practice claims, economic losses/lost profits, busi- 
ness valuation, financial analysis, FL qualified and 
testified, 137 South St., Boston, MA 02111, 
(817)451-9720. 


Architect 


® Architectural and Security Expert. Randall |. 
Atlas, Ph.D., Licensed architect. Atlas Safety & Se- 
curity Design, Inc., 2 Palm Bay Court, Miami, FL 
33138-5751. (305)756-5027. (800)749-6029. 


Audio/Video 


@ Joel Charles. (954) 370-7499. Computerized 
tape analysis and voice identification, testifying, tran- 
script verification vs. recordings. Federal and state 
court qualified. 25 years experience as expert wit- 
ness. 


1-800-284-3627 
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Aviation 


@ Expert Aviation Consultants, Captain with ma- 
jor airline 35 years experience. A.T.P., Flight inst., 
ground inst. type ratings and operational experience 
in B-767, 757, 727, 737 and many other jets, turbo- 
props, piston aircraft. Operational experience. U.S., 
Canada, Europe, South-Central America, Bermuda 
and the Caribbean Rim. Two years + N.A.S.A. 
Project test pilot. Captain William F. Morgan, P.O. 
Box 23. Coconut Grove, FL 33233. Phone (305)531- 
1300. 


Banking 


® Banking expert. Bank management experience. 
Experienced expert witness. Alford C. Sinclair, Capi- 
tal Enhancement Corp., 1400 Prudential Drive, Jack- 
sonville, FL 32207, (904) 396-1211. 


® Legal Consulting and Expert Testimony. 
Lender liability, foreclosures, collections, chapter 11 
cram downs, activities of bank directors/manage- 
ment. Thomas E. Rossin, Esq. MichaelA. Noto, Esq. 
Phone (407)655-1212. Fax (407)655-0014. 


® Banking and finance expert. 23 years experi- 
ence. Former federal bank regulatory economist. Dr. 
James E. McNulty, FL Atlantic University, (407)367- 
2708. 


Construction 


® Construction and Roofing: Expert witness tes- 
timony, reports and services. Robert Koning, 8301 
Joliet Street, Hudson, FL 34667, (813)863-5147. Call 
for C.V. 


® Licensed General Contractor. Florida 35 years. 
Problem Analysis. Investigation and workups. Court 
Testimony. Arbitration and Mediation Support. Fred 
Perlman, (305)651-1733. 


Economists 


@ Economic Damage Appraisals. Personal injury, 
wrongful death, business loss, wrongful discharge, 
expert testimony experience. R. D. Peterson, Ph.D., 
J.D., Box 1011, Tallahassee, FL 32302, telephone 
(904)656-8740. 


For additional listings, consult 
The Florida Bar Journal Directory 


Psychiatric Expert Witness 


Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 


Medical Malpractice 

¢ Criminal Defense 

© Personal Injury 

¢ Sexual Harassment 

¢ Age & Employment Discrimination 
Domestic Relations 


Not a Referral Service 


MICHAEL I. RosE, M.D., EA.P.A. 
(305) 379-3277 


© Diplomate of the American Board of 
Psychiatry & Neurology @ Board Certified 


| 

| 

} 


LAWYER SERVICES 


Elevator 


@ Elevator Accidents. Cause and origin determi- 
nations. Expert witness 20 years experience. Rob- 
ert E. Chambers, President, Elevator Consultants, 
Inc., 580 Sanford Avenue, Ste. A, Altamonte 
Springs, FL 32701, (407)260-6886, Fax (407)260- 
6886. 


Engineering 


@ Mechanical/Fire Protection Engineer. Experi- 
enced forensic consultant, licensed professional 
engineer in seventeen states. Trial worthy. Edward 
J. Eng, P.E., (904)721-2323, Jacksonville. 


® Electrical Engineer. Experienced Forensic Con- 
sultant. Trial worthy. Robert Porlick, P.E., (305)662- 
1916, Miami. 


Forensic Firearms 


@ Firearms and Ballistic Examinations. Firearms 
product liability, accidental shootings, shooting 
scene reconstruction, forensic identification. 
McGuire and Padron, Forensic Examiners, 11820 
SW 51st St., Miami, FL 33175-5610, (305)554-5193. 


Geology 


Groundwater Pollution/water resources: Ge- 
ologist. 25 years experience. Expert testimony. Me- 
diation/arbitration support. Free initial consultation. 
Ronald Kaufmann, Ph.D., PG. (407)477-5772. 


30+ yrs. chemical product and pro- 
cess, environmental, labeling, hazard 
communication, product liability, toxic 
torts and chemical fire investigation 
experience. 


Harold I. Zeliger, Ph.D. Chemist 


11420 US Highway 1, Suite 104 
Palm Beach Gardens, FL 33408 
(407) 840-9234 


LUMP SUM CONVERSIONS 


Ifyou have clients inneedof 
cash we may have a solution for 
them and you. 


We have e: our services to include 
lump sum ives for deferred 
payments and other cash flows. 


Prosperity Partners, Inc. is ized as 
the leader in providing Lottery Winners, 
nation wide, with lump sum alternatives to 
yearly payments. 


Call today to learn more about our lump 
sum solutions and how they can benefit 
your clients and their changing situations. 


Prosperity Partners, lnc. 
824 U.S. 1, Suite 100 
N. Palm Beach, FL. 


33408 
1-800-938-6400 


Handwriting 


® Forensic Document Examiner. Don Quinn, 2865 
Chelton Road, South, Jacksonville, FL 32216-5275, 
(904)724-5878. Civil matters only. 30 years experi- 
ence. Qualified in state and federal courts. 


®@ Handwriting Expert. Court Qualified. Resume 
Upon Request. Reduced Fee for Opinion Only. Lillian 
Newman. Over 20 years experience. Telephone 
(305)458-3655. 


@ Questioned document and handwriting exami- 
nation. Florida and state courts qualified. Board cer- 
tified. Markwrite, Inc., P.O. Box 38915, Sarasota, 
FL 34231, (813)922-4561. 


®@ Insurance Consulting Services. Property/casu- 
alty, life and health, fidelity and surety. Richard E. 
Batterson, J.D. Cardinal Insurance Services, Inc., 
3812 Wren Lane, Orlando, FL 32803, (407)894- 
1786. 


Medical 


@ American Malpractice Group. Free consulta- 
tions. Telephone: (407)496-6840 or fax (407)496- 
6840. 


@ Medical Malpractice Consultant. Donald J. 
Neese, M.D. Comprehensive case analysis of medi- 
cal malpractice personal injury and workers com- 
pensation. (305)856-1027, Fax (305)285-1271. Not 
a referral service. 


® Medical Malpractice Experts. Medical Opinions 
Assoc., Inc. Board certified physicians in all spe- 
cialties. Guaranteed continued participation incluc- 
ing trial testimony.(800)874-7677. 


@ Medical Facility Management Expert/Admin- 
istrator. 25 years experience. Extensive experience 
in medical malpractice cases. Ph.D. in health ad- 
ministration. Contact: (919)929-1885. 


@ Pharmacy Facts Research, Licensed/Consult- 
ant Pharmacist. Available for consultation, drug 
research, case analysis, discovery preparation, ex- 
pert testimony in pharmacy and related medical prac- 
tices. (954)742-0862. Fax (954)983-5476. 


Lawyer Services Pages 
(904) 561-5685 


® Medical/Dental Malpractice Experts. Medical 
term preview and written findings, conference and 
reps to your office, written reports if case has no 
merit. Health Care Auditors, Inc. (813)579-8054. Fax 
(813)573-1333. 


Mortgage 


@ Residential Mortgage Lending. Litigation sup- 
port, expert witness testimony, third party review, 
Federal and State Compliance and loan origination 
and commitment. Don F. Pully, 3132 Blue Heron St., 
Safety Harbor, FL 34695. (813)797-6195. 


Multimedia 


@ Manas Multimedia, Inc. (813)538-4134. Legal 
database of publications and services, legal internet 
home page and network connectivity, CD-Rom and 
video creation, data preparation and language trans- 
lations, onsite and/or classroom training. 


Ophthalmological 


@ Expert Witnesses, Inc. Chart review, legal con- 
ference, depositions, and court appearance. 199 
Ocean Lane Drive, Commodore Club South, Suite 
909, Key Biscayne, FL 33149, (305)365-3994. 


Police 


@ Police Conduct Experts. Arrests, pursuits, 
shootings, use(s) of force and all other areas of 
police practices. Ken Glassman, Lou Guasto and 
Eric J. Liff, P.O. Box 191, Winter Park, FL 32790, 
(407)644-5362. 


Safety 


@ Forensic Consultant—Expert Witness. Retail 
and FBI experience. Former VP of Safety, Insur- 
ance and Security of the largest SE largest super- 
market chain. Responsible for Safety and Security 
matters involving over 100,000 employees and mil- 
lions of customers. Experience is varied and ex- 
tensive. CV upon request. Plaintiff for defense. Lew 
Libby, 6028 Chester Ave., Ste. 201, Jacksonville, 
FL 32217, (904)448-0806. Fax (904)448-0088. 


Attorney Ser vices 
Needed! 
To advertise, call 
(904) 361-3601 


¥ 
OWT 


TAMPA DEPOS? 


Kanasay Court Reporters! 
Tampa Airport Marriott Hotel 


Concourse Level Deposition Suite 
(813) 224-9500 FAX (813) 898-5701 
e-mail 102622.1755@compuserve.com 


TAMPA AIRPORT 


Marriott. 
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LAWYER SERVICES 


Security 


® Consultation regulatory compliance matters, 
liability reduction, case analysis, disciplinary his- 
tory and trial tactics. Case development and expert 
testimony. Ben Poitevent, 3499-11 Thomasville 
a Suite 204, Tallahassee, FL 32300, (904)224- 


@ Forensic Consultant—Expert Witness. Retail 
and FBI experience. Former VP of Safety, Insur- 
ance and Security of the largest SE supermarket 
chain. Responsible for Safety and Security matters 
involving over 100,000 employees and millions of 
customers. Experience is varied and extensive. CV 
upon request. Plaintiff for defense. Lew Libby, 6028 
Chester Ave., Ste. 201, Jacksonville, FL 32217, 
(904)448-0806. Fax (904)448-0088. 


@ A-1 Security Expert. Case review and trial tes- 
timony available from Norman R. Bottom, Ph.D., 
CPP, CST, CFE, CPO, FCCP, P.O. Box 164509, 
Miami, FL 33116. (305)254-7006. 


® Police/Private Security Consultant and Expert 
Testimony. Case development and expert testi- 
mony. Walter J.Lougheed, P.O. Box 414, DeLand, 
FL 32721, (904)734-6758. 


®@ Chief of Police. Twenty-five years police ser- 
vice. Police/Security/Policies and Procedures. 
Plaintiff and Defense. (Ed) Patten & Associates, 
Pompano Beach, FL, (305)781-6172. 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 
U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (niinimum) 
COPYRIGHT - $155 
PATENT SEARCH - $390 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


® Premises Liability. Senior security executive 
major C-store chain eleven years. Fast food, hos- 
pitality, multi-residential, office, parking environ- 
ments. Ray W. Chambers, CPP CMC, 11113 Bella 
Loma Drive, Largo, FL 34644. (813)596-9650. 


@ Former Director of corporate security. Court 
qualified/tested. Board certified as a Protection Pro- 
fessional and as a Fraud Examiner. Lance Foster, 
Security Associates, Inc., 619 Riviera Drive, Tampa, 
FL 33606; (813)254-3654. 


Toxicology 


Chemical Toxicologist. Twenty-three years ex- 
perience. Sampling, expert witness and literature 
research. Medical convention speaker, EPA, Ameri- 
can College of Toxicology. Dr. Richard Lipsey, 
(904)398-2168. 


® Toxicology Consultants. Case evaluation, ex- 
pert testimony. Jay M. Poupko, Ph.D., 18800 N.W. 
2nd Avenue, Miami, FL 33169, (800)451-0611 or 
123 N.W. 13th Street, Boca Raton, FL 33432, 
(407)447-9464. 


TECHNOLOGY AND 
AUTOMATION 


® Pelican Jurisprudential Software. The new 
Florida family law rules. Child support calculator and/ 
or financial affidavit creator. Only $190. To order, 
write or call: 2802 East Lloyd St., Pensacola, FL 
32503. (904)438-5178. Fax (904)432-4394. 


® Attorneys Deed Check Software—bearings and 
distances printed on scalable map with DOS or Win- 
dow-based equipment. (800)295-5539. 


® Software Programs. Real Estate closings, title 
policies, probate, guardianship, Tax 706/1041. Thou- 
sands in Use. Display Soft. (813)763-5555. 


® Windows™ Closing Software. Real Estate Ex- 
pert Systems Associates, Inc., P.O. Box 557, Ft. 
Lauderdale, FL 33302, (954)523-0211. 


Advertise in 
The Lawyer Services Pages 
call (904) 561-5601 


Inter-City Testing & 


Technical Evaluations and 

Expert Testimony 

Inquiries Welcome 
Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; Con- 
Struction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution— 
Air & Water; Safety/Electrical Engineering; Slips 
and Falls; Toxic Exposure; Transportation, Tire & 


Highway Safety; Warnings/instructions 
(407)361-0990 


Boca Raton, FL 33431 
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MISCELLANEOUS 


@ We will purchase your: insurance settlements, 
structured settlements, mortgages, estates, notes 
and periodic payment contracts. Settlement Capi- 
tal, 15851 Dallas Parkway, Suite 600, Dallas 75248. 
(800)959-0006. 214-770-7875. 


@ We buy structured settlements / annuities / 
mortgages / notes / cash flows / contracts. (800)772- 
1830. 


@ The Lawbook Exchange, Ltd. Buys, sells and 
appraises all major law books, state and federal. 
For all your lawbook needs, call (800)422-6686 or 
fax (908)686-3098. 


® Save 50% on law books. Call National Law Re- 
source. Florida's and America’s largest law book 
dealer. Your satisfaction absolutely guaranteed. 
(800)886-1800. Fax (312)332-0323. 


@ William S. Hein & Co., Inc. serving the legal 
community for over 60 years, guarantees satisfac- 
tion on all your used law book transactions. For all 
your law book needs, call (800)496-4346 or fax 
(716)883-5595. 


®@ Waiting for a structured settlement to pay 
out? If you and/or your client have an immediate 
need for cash, call H. M.S. Turn your payment 
stream in to a lump sum of cash. (800)897-9825. 
Brochures available. 


SAVE VALUABLE TIME 
FILING CHAPTER 7, 11, 12, 13 
BANKRUPTCIES! 

Fast, Easy & Economical. 
Professional Quality Typeset Forms. 
Unlimited Toll-Free Technical Support. 


1.800.492.8037 


For FREE DEMONSTRATION Disk, 
REFERENCES & SAMPLE FORMS 


635 CHICAGO AVENUE, SUITE 110 
EVANSTON, ILLINOIS 60202 


— 

BEST CASI 

| SOLUTIONS 


this your idea 
fictitious name registration 
need give CIS call 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


Fictitious Name Division # 1201 Hays Street m Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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most complete 
CD-ROM library 
Florida. 


> Reported decisions from 1941 to date 

> Slip opinions 

> Florida Attorney General Opinions from 1977 to date 
> Weekly advance sheets and monthly disc updates 


WEST’S° FLORIDA STATUTES 
ANNOTATED” INCLUDES: 


> State statutes and constitution 

> Court rules, general index and popular name table 
> Session laws as appropriate 

> References to related materials 

> Notes of decisions to cases construing the statutes 


ALSO AVAILABLE ON CD-ROM! 
West's® Eleventh Circuit Reporter”, West’s® Federal District 
Court Reporter™ —Eleventh Circuit, West’s® Florida Digest . 
CD-ROM Edition", and the Florida Administrative Code™. 


West CD-ROM Libraries™ gives you West's exclusive 
editorial enhancements— including West Topics and Key 
Numbers—for faster research and focused results. And, of 
course, a subscription to West CD-ROM Libraries includes 
a direct connection to WESTLAW®. 


West. An American company serving the legal world. 
© 1995 WEST PUBLISHING * Some restrictions may apply 5-9664-9/8-95 |583271 
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